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When Diversity Leads to Adversity: The
Principles of Promoting Diversity in
Educational Institutions, Premonitions of the
Taxman v. Board of Education Settlement
MATTHEw S. LERNERt
B.J. was a 10-year old Black student who had always done his
work diligently with average results. At the end of third grade,
B.J.'s parents were told that he had done well enough to pass. The
following September, without notice to his parents, B.J. was
placed in a class for children who were either mentally retarded or
had learning disabilities. After two months in the class just
wasting time, B.J. thought that the school was trying to make him
act like the retarded children... B.J. then quit going to school.
An evaluation of B.J.'s counseling file confirmed that he had an IQ
of 85 and a low aptitude. A puzzling aspect of the folder was the
assessments of his teachers, which indicated he was a normal,
average student. A great deal of searching revealed that B.J. had
been assigned an IQ score but had never actually been given an IQ
test. How this bureaucratic error had occurred was not discovered,
and was compounded when B.J.'s third grade teacher had told his
fourth grade teacher that B.J. was a "problem child" and needed to
be watched.

INTRODUCTION

A little over forty years ago, American educators taught
in segregated classrooms. During this period of segregation,
a Black principal or Black teacher evaluating B.J.'s record,
with the then popular catch phrase in mind, might have
asked, "Why can't B.J. read?"1 In 1954, however, the
Supreme Court announced in its landmark decision of
t J.D., May, 1999, State University of New York at Buffalo School of Law.
1. See RUDOLF FLESCH, WHY JoHNNY CAN'T READ-AND WHAT You CAN Do
ABOUT IT (1955).
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Brown v. Board o(Education that "separate but equal" was
in fact not equal, thus leading the way for the integration
of public schools. The Supreme Court's decision in Brown v.
Board of Education I'& II,' and subsequent integration decisions, have not prevented minority students who attend
desegregated schools from receiving an unequal education.'
American educators now need to ask the more pervasive
question, "Does B.J. as a minority student, receive an equal
education in American educational institutions?"
Parents, teachers, principals, school board members,
administrators, politicians, sociologists, and other community members need to investigate whether minority students
receive an education that is equal to the education that
white students receive. A teacher's perceptions, expectations and impressions of a student within the classroom
can be partly based on race 6 that of the teacher as well as
the student.' Thus, teachers' biases can directly affect the
quality and type of education a child receives; different
academic groups receive vastly different educations, with
the highest academic groups benefiting from greater
resources and a higher quality of education.' Local school
boards that strive to attain a culturally diverse educational
environment can offset the racism and segregation that still
exist in America's public school systems. Students of all
ages derive an educational benefit from an integrated and

2. 347 U.S. 483 (1954).
3. Id.
4. 349 U.S. 294 (1955).
5. See THE UNITED STATES COMMISSION ON CIVIL RIGHTS, RACISM IN AMERICA
& How To COMBAT IT 6B (1970) (defining institutional subordination as "placing
or keeping a person in a position or status of inferiority by means of attitudes,

actions, or institutional structures which do not use color itself as the subordinating mechanism, but instead use other mechanisms indirectly related to
color").
6. See Xue Lan Rong, Effects of Race and Gender on Teachers' Perception of
the Social Behavior ofElementary Students, 31 URB. EDUC. 261, 262 (1996).
7. See Petitioner's Brief at 27, Piscataway Township Bd. of Educ. v.
Taxman, 521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997) (No. 96-679)
(noting dismissal pursuant to Rule 46.1 of Supreme Court).
8. See KENNETH J. MEIER, RACE, CLASS, AND EDUCATION: THE POLITICS OF

SECOND-GENERATION DISCRIMINATION 4-5 (1989) (noting that at "itihe top of this
spectrum [of academic groups] are the honors and gifted classes; at the bottom
are remedial classes. Those students unable to benefit from the normal
curriculum are further sorted in special education classes").
9. See RONG, supra note 6, at 262.
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diverse faculty, school administration and study body.' °
Taxman v. Board of Education," although settled before
the Supreme Court announced its decision, would have
allowed the Court to focus solely on the issue of whether a
local school board can constitutionally consider race as a socalled plus factor when, in the context of making a necessary lay-off, deciding between two equally qualified
teachers.' The implications of the legal and factual issues
involved in the case reached well beyond the litigants,
school board members, students, and community members
of Piscataway, New Jersey.
In past decisions, the Supreme Court has held that
diversity is a compelling interest in certain affirmative
action programs. 3 In Regents of University of University of
California v. Bakke,'4 Justice Powell's opinion supported
university admissions offices' attempts at creating a diverse
student body through affirmative action programs. 5 The
Supreme Court, however, has not taken the logical step of
extending Justice Powell's "pro-diversity" rationale from
Bakke 6 to apply to the student and faculty composition of
elementary and secondary schools. In the interests of
improving the educational experience of all American
children, local school boards must be allowed to use race as
a constitutionally permissible factor in hiring and layoff
decisions.
A majority of Americans understand that a positive
primary education provides children with access to
advanced schooling, employment, and higher earning
potentials. Therefore, Americans place importance on
school board members, principals and teachers, who provide
10. See DARYL G. SMITH, THE CHALLENGE OF DIVERSITY: INVOLVEMENT OR
ALIENATION IN THE ACADEMY? 4, iii (1989) ("While it is unrealistic to assume that
higher education will solve all these challenges independent of the rest of
society, it is clear that the successful involvement of diverse population has
significant implications for education and for the nation.").
11. 91 F.3d 1547 (3d Cir. 1996), cert. granted,521 U.S. 1117, cert. dismissed,
118 S. Ct. 595 (1997) (noting dismissal pursuant to Rule 46.1 of the Supreme
Court).
12. Id.
13. See generally Metro Broad., Inc. v. FCC, 497 U.S. 547 (1990); University
of Cal. v. Bakke, 438 U.S. 265 (1978).
14. 438 U.S. 265 (1978).
15. See id. at 317-18 (stating that in achieving the compelling purpose of
furthering diversity in a student body, race may be used as a "factor" or "plus"
in admissions, so long as actual set-asides or quotas are not employed).
16. 438 U.S. 265 (1978).
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their children with the tools to access these goals. 7 An
educational institution's educational decisions are
frequently difficult, as well as divisive. Such an institution's
decisions and the issues involved with these decisions
include: (1) how the institution is governed; (2) how access
to programs or levels is determined (for example, testing);
and (3) how the curriculum and individual course of study
are determined (whether it is school boards, teachers or
parents). 8 Numerous Americans fall into a subordinate
group within society based on race, ethnicity, and class. The
dominant group in society can silence those subordinate
groups' opinions regarding the socialization and education
of their children. 9
Part I of this note will review the significance of
Taxman v. Board of Education," as a chapter in America's
ongoing battle with race relations and affirmative action.
Section A will summarize the substantive and procedural
facts of Taxman, providing a backdrop for the argument in
favor of diversity principles in educational institutions.
Section A will also summarize the conflicting reactions of
the relevant parties involved in and affected by the
settlement. Section B will focus on the civil rights leaders'
motives in providing the Board with money for the
settlement of the case. Additionally, Section B will analyze
the implications of the unique political strategy these
leaders used in removing Taxman from the reaches of the
17. Although socialization and skills training are likely to occur
both inside and outside school, certification, the distribution of grades,
diplomas, and certificates, for access to jobs and other schooling has
increasingly become a function reserved for educational institutions
alone. It is this power over certification that gives educational
institutions, for better or worse, a preeminence in discussions of the
purposes of 'education,' or even 'learning.'
S&MH, supranote 10, at 55.
18. See THOMAS J. LABELLE & CHRISTOPHER R. WARD,

MULTICULTURALISM

AND EDUCATION: DvERSrrY AND ITS IMPACT ON SCHOOLS AND SOCIETY 51 (1994).
19. See R.A. SCHERMERHORN, COMPARATivE ETHNIC RELATIONS 4 (1970) ("It

is usually the dominant group in a society which sets the integrative agenda
and typically determines the desirable long-range goals for the subordinate
groupts] as well as for itself."); see also LABELLE & WARD, supra note 18, at 27
(stating that multicultural education not only affects the relationship between
education and the group, but "[ilt [also] intersects issues related to group power,
how groups have a say in what is taught and who teaches and what counts as
knowledge in societ[y] ....).

20. 91 F.3d 1547 (3d Cir. 1996), cert.granted, 521 U.S. 1117, cert. dismissed,
118 S. Ct. 595 (1997).
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Supreme Court, thereby protecting certain affirmative
action programs throughout the nation. Finally, Section B
will also analyze the reactions of many other individuals
tangentially concerned with the Taxman settlement.
Part II of this comment will analyze the strength of
Taxman as a test case for affirmative action programs.
Section A will then posit that the civil rights leaders'
decision to help settle this case was a rational one,
considering the numerous factual and procedural
weaknesses that plagued this case. Section II will also offer
an alternative explanation for the case's settlement in the
context of critical legal theory.
Finally, Part III will argue that diversity in teacher,
administrative, and student composition is crucial to
student development, educational attainment, and success
as a citizen in American society. This section will initially
focus on institutional subordination and the discriminatory
or
consciously
principals
and
teachers
practices
minority
especially
subconsciously practice on children,
children, in the classroom. In all, this Comment will
demonstrate that the discretionary decision defined as nonremedial by the Court in Taxman is consistent with the
legislative history and purposes of Title VII. Additionally,
this Note will present empirical evidence that race is a
factor in America's classrooms, and that, as a result, the
Supreme Court should consider the principles of diversity
in all educational institutions to be a compelling state
interest.

I. TAXMANV. BOARD OFEDUCATION
A. The PiscatawayCase
In Taxman v. Board of Education, a local school board
made a discretionary decision to retain an AfricanAmerican teacher over an equally qualified white teacher in
order to promote the educational goal of a diverse faculty
for the benefit of its students.2 ' Although the Board had a
structured affirmative action program,22 it justified its
21. Id. at 1568.
22. The Piscataway Township Board of Education believes that each
student is entitled to equal educational opportunity and that all qualified
persons are entitled to equal employment opportunities. The affirmative
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decision based on the positive effects a multicultural
education has on students' engagement in the classroom,
educational attainment and confidence in his or her own
abilities.' Put another way, the Board's discretionary
decision to retain the African-American teacher was based
solely on its interest in promoting a diverse environment at
the Piscataway schools, rather than strictly on a desire to
24
follow its

own

structured

affirmative

action

policy.

Perhaps Chief Justice Sloviter, in the Taxman dissent,
described the School Board's decision best when she stated,
"[it is questionable whether this case is about affirmative
action program is a set of specific procedures to which the Board of
Education commits itself to apply every good faith effort. The objective of
these procedures is to provide equal educational opportunity for students
and equal employment opportunities for employees and prospective
employees. The basic purpose of the program is to make a concentrated
effort to attract women candidates for administrative and supervisory
positions and minority personnel for all positions so that their
qualifications can be evaluated along with other candidates. In all cases,
the most qualified candidate will be recommended for appointment.
However, when candidates appear to be of equal qualification, candidates
meeting the criteria of the affirmative action program will be
recommended.
23. See Taxman, 91 F.3d at 1551. Board members stated that the goal of
diversity, a policy whose purpose underlayed the previously adopted affirmative
action policy, was a factor in the layoff decision. Id. The purpose of this policy
reflected the "general feeling... that it was valuable for the students to see in
the various employment roles a wide range of backgrounds .... " Id. (quoting
the deposition of Theodore H. Kruse, the School Board's President).
24. See id. at 1551.
Basically I think because I had been aware that the student body and
the community which is our responsibility, the schools of the
community, is really quite diverse and there-I have a general feeling
during my tenure on the Board that it was valuable for the students to
see in the various employment roles a wide range of background, and
that it was also valuable to the work force and in particular to the
teaching staff they have-they see that in each other.
Id. (quoting the deposition of Theodore H. Kruse, the School Board's President).
This was not a decision about including minorities in its workforce, it
was a decision about the array of a teaching force for the student's
benefit here in a high school that was roughly half minority, roughly
one-third African-American, yet a high school that had only about 14 of
176 professional staff who were African-American. That percentage
was roughly their availability in the relevant labor force, but a
relatively low number when you consider the educational mission of
the district, which was to provide a multicultural education.
Piscataway Settlement, (NPR radiobroadcast, Nov. 26, 1997), available in
LEXIS, Nexis Library, Transcript File [hereinafter NPR] (quoting David Ruben,
Piscataway School Board attorney).
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action at all, as that term has come to be generally understood; i.e. preference based on race or gender of one deemed
'less qualified' over one deemed 'more qualified.' "2 The
Taxman case was unique in the realm of affirmative action
litigation because it involved equally qualified parties," as
opposed to many cases that involve situations of so-called
"reverse discrimination."" Statistically, a racial imbalance
of teachers at the Piscataway public school did not exist. In
fact, the Board found that the percentage of Black teachers
was above average when compared to the percentage of
Black teachers in the county's labor market." In the end,
however, the Board chose to retain Williams, the equally
qualified Black teacher, in order to promote diversity and
ensure the existence of a diverse teaching staff.29
1. ProceduralHistory. In May of 1989, the Piscataway
School Board noted declining enrollment in its business
education department and as a result decided that it would
be necessary to eliminate one secretarial studies position
from the school's business department. ° In the past, cases
involving the decision to layoff teachers were based on
seniority, and where teachers had equal seniority, the
Board used a process of random selection to make the
25. Taxman, 91 F.3d at 1567 ("Although the divisive issue of affirmative
action continues on this country's political agenda, I do not see this appeal as
raising a broad legal referendum on affirmative action policies.") (Sloviter, J.,
dissenting). Sloviter's dissent suggests that a majority of Americans view affirmative action programs as an unfair process that benefits the undeserved and
discriminates against qualified white persons. See id. The facts of this case
challenge these detractors because both teachers where equally qualified,
therefore the "reverse-discrimination" argument becomes irrelevant.
26. See Ann C. McGinley, Affirmative Action Awash in Confusion BackwardLooking-Future-Oriented:Justificationsfor Race-Concious Measures, 4 ROGER
WLIAMS U.L. REv. 209, 213 (1998) (stating that parties stipulated that both
Ms. Taxman and Ms. William were equal in seniority and qualifications).
27. Whites claim that in according "preferences" for Blacks and other
oppressed groups, affirmative action amounts to "reverse discrimination"
against whites, depriving them of their right to equal protection under the law.
See Cheryl I. Harris, Whiteness As Property, 106 HARV. L.R. 1709, 1767; see
also, e.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 272-73 (1986).
28. See United States v. Board of Educ., 832 F. Supp. 836, 839 (D. N.J.
1993).
29. See Affirmative Action-Settlement Avoids Supreme Court Ruling, JET,
Dec. 8, 1997, at 56.
30. Petitioner's Brief at 1-2, Piscataway Township Bd. of Educ. v. Taxman,
521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997) (No. 96-679).

1042

BUFFALO LAW REVIEW

[Vol. 47

choice.31 Under New Jersey law, layoffs of tenured teaching
staff are determined by reverse order of seniority. 2 "Sharon
Taxman, who was white, and Debra Williams, who was
Black, were the two most junior members of the [secretarial
studies] department, and had equal seniority, having
started work on the same day nine years earlier. " '
Although both Taxman and Williams were highly
regarded instructors, with identical seniority in secretarial
studies and were believed to be equally qualified by the
administration,14 "Williams... was the only minority
teacher in a ten-member otherwise all-white [business]
department, and one of only fourteen Black professional
staff (including administrators) out of 176 at a high school
with an enrollment of about 1700.""5 Rather than flip a coin
or choose another random selection process, the Board and
the Superintendent "concluded that there was educational
value in preserving a diverse faculty member in that
department, and chose to retain Williams." 6 The Board's
President, Theodore H. Kruse, articulated the "educational
objective" of retaining Williams:
In my own personal perspective I believe by retaining Mrs.
Williams it was sending a very clear message that we feel that our
staff could be culturally diverse, our student population is
culturally diverse and there is a distinct advantage to student, to
all students, to be made-come into contact with people of
different cultures, different background, so that they are more
aware, more tolerant, more accepting, more understanding of
people of all background [sic].

31. Taxman v. Board of Educ., 91 F.3d 1547, 1551 (3d Cir. 1996), cert.

granted, 521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997). The Board had

broken equal seniority "ties" in the past through a "random process which
included drawing numbers out of a container, drawing lots or having a lottery."
Id. (footnote omitted).
32. See N.J. STAT. ANN. § 18A:28-9 to -11 (West 1989); N.J. ADMIN. CODE tit.
6, § 6:3-5.1 (1998).
33. Petitioner's Brief at 2, Taxman, (No. 96-679).

34. See Taxman, 91 F.3d at 1551 ("After the Board recognized that Taxman
and Williams were of equal seniority, it assessed their classroom performance,
evaluations, volunteerism and certifications and determined that they were 'two
teachers of equal ability' and 'equal qualifications.'") (quoting the deposition of
Paula Van Riper, the School Board's Vice President at the time of the layoff).

35. Petitioner's Brief at 2, Taxman, (No. 96-679).
36. Id. at 2-3.
37. Taxman v. Board of Educ., 91 F.3d 1547, 1552 (3d Cir. 1996), cert.
granted, 521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997) (quoting the
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Subsequent to the Board's decision, "Taxman filed a
charge of race discrimination with the Equal Employment
Opportunity Commission under Title VII of the Civil Rights
Act of 1964... alleging that the Board's retention of
Williams was
based solely on race and [was], therefore,
8
unlawful."0
[Because] [a]ttempts at conciliation were unsuccessful... the
United States filed suit under Title VII against the Board in the
United States District Court for the District of New Jersey.
Taxman intervened, asserting claims under both Title VII and the
New Jersey Law Against Discrimination (NJLAD).... [T]he Board
moved for summary judgment and the United States and Taxman
cross-moved for partial summary judgment only as to liability. The
district court denied the Board's motion and granted partial
summary judgment to the United States and Taxman, holding the
Board39 liable under both statutes for discriminating on the basis of
race.

The district court trial proceeded on the issue of
damages. In the midst of the trial, Taxman was rehired by
the Board and as a result Taxman's reinstatement was no
longer an issue before the court. 0
The court awarded Taxman damages in the amount of $134,014.62
for backpay, fringe benefits and prejudgment interest under Title
VII. A jury awarded an additional $10,000 for emotional suffering
under the NJLAD. [More importantly, the court] denied the
United States' request for a broadly worded injunction against
future discrimination finding that there was no likelihood that the
conduct at issue would recur ....The Board appealed, contending
that the district court erred in granting Taxman summary
deposition of Theodore H. Kruse, the Board's President at the time of the
layoff).
38. Petitioner's Brief at 3, Taxman, (No. 96-679). Under the Bush
administration, the Equal Employment Opportunity Commission (EEOC)
referred Taxman's complaint to the Justice Department. See Terry Eastland,
Lee Went Piscataway: Bill Lan Takes the Rap for Deval Patrick, AMER.
SPECTATOR, Jan. 1999, at 1. Through a referral from the EEOC, the Bush

Justice Department became the original plaintiff in the Taxman case. See id.
From there, the Clinton administration "inherit[ed] the case, [and] the Clinton
Justice Department carried it to victory in the district court, in early 1994." Id.
39. See Taxman, 91 F.3d at 1552 (citations and footnotes omitted); see also
N.J. STAT. ANN. § 18 A:28-9 to -11 (West 1989); N.J. ADMIN. CODE tit. 6, § 6:35.1 (1998); United States v. Board of Educ., 832 F. Supp. 836, 851 (D. N.J.
1993).
40. See id.
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judgment as to liability.

The appellate court affirmed the district court's
judgment holding that the Board's non-remedial application
of the affirmative action policy was inconsistent with the
purposes of Title VII. The court claimed to support the
validity of the Board's goal of fostering diversity in the
classroom, but regardless of the court's claim, the Third
Circuit interpreted relevant Supreme Court precedent
regarding Title VII to stand for the proposition that only
remedial affirmative action programs fall under the
purview of the Title VII.
B. The Settlement and Reaction from the Trenches of the
Affirmative Action Battle
1. Introduction. In Taxman, the Supreme Court faced,
for the first time, the following discrete question: whether
an employer may layoff one of its employees using race or
gender as a plus factor to create a more diverse workplace
environment? In the previous twenty-five years, the
Supreme Court had narrowed affirmative action programs;
the Supreme Court had made clear-cut statements that it
did not approve of racial preferences. 4 In important race
41. Id; see also Eastland, supra note 38, at 1 ('The district court had
awarded Taxman almost $125,000 mostly in back pay. But adjusting that for
inflation and adding in her legal bill brought the.., total to $433,500."). It is
unlikely that the Piscataway School Board would lay off an employee on the
basis of race in the future, given the disruption this case has caused the
Piscatataway school system. See infra Part I.B.4.
42. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) (holding
that decisions based on racial classifications are subject to strict scrutiny); Rita
Fried, Scared of the Supes: Piscataway' Is Settled, RECORDER, Nov. 24, 1997,
News Section, at 1 (noting that the Supreme Court denied certiorari in
Hopwood v, Texas, 78 F.3d 932 (5th Cir. 1996) (striking down a University of
Texas affirmative action plan)); see also Coalition for Economic Equity v.
Wilson, 122 F.3d 692 (9th Cir. 1997) (upholding Proposition 209), cert. denied,
118 S. Ct. 397 (1997).
[I] don't think you can deny that civil rights groups defending
affirmative action are on the run. And that what was very easily
accepted policy a few years ago in terms of consideration of race in
hiring and promotion would today be more difficult to defend in the
Supreme Court. And I don't think you can deny that the Supreme
Court has showed something of a hostility to affirmative action.
PiscatawaySettlement, supranote 24.

1999]

DIVERSITY IN EDUCATION

1045

cases in recent years, such as the 1995 federal race-based
set-asides case Adarand Constructors Inc. v. Pena,43 and
1989's Richmond v. J.A. Croson Co.," a majority of the
Supreme Court justices voted in favor of strict scrutiny for
preference programs, 45 and also held that employers'
affirmative action programs must be narrowly tailored to fit
a compelling state interest. 46 Lower courts have interpreted
these decisions as allowing affirmative action programs
where: (1) a manifest imbalance exists at the workplace or
(2) the program remedies past discrimination by the
employer. 7
Given the Supreme Court's latest treatment of
affirmative action cases, it came as little surprise when on
November 21, 1997, Taxman suddenly settled.' When
Sharon Taxman accepted the Piscataway School Board's
settlement offer of more than $400,000, the case was
removed from the Supreme Court's docket. The money for
the settlement was raised by the Board, civil rights groups,
corporations" and individuals.5 Such a settlement is rare
because "it's unusual for a case to be settled once the
Supreme Court has agreed to hear it." 52 This settlement is
made more unusual by the fact that third parties were the
motivating force behind the settlement.5 " Indeed, most of
the settlement was paid by national civil rights organiza43. 515 U.S. 200 (1995).
44. 488 U.S. 469 (1989).
45. See Eastland, supranote 38, at 1.
46. See Adarand, 515 U.S. at 227. The Supreme Court has not ruled on
diversity as a compelling interest to this date.
47. See Taxman, 91 F.3d 1547, 1553-1558, 1563; but see id. at 1567-76
(Sloviter, J., dissenting).
48. Tony Mauro, Marking Milestones at the High Court; Settlement
FrustratesAffirmative Action Foes, COU=TY DAILY REP. Dec. 9, 1997, at 1.
49. Should Affirmative Action Go to the Supreme Court? (CNN television
broadcast, Nov. 30, 1997), available in LEXIS, Nexis Library, Transcript File
[hereinafter CNN].
50. Numerous corporation, firms, and other business interests raised money
to settle the case to shield themselves from lawsuits, assuming in Taxman the
Court would strike down most affirmative action programs. A majority of these
business entities practice hiring preferences based on race. See Eastland, supra
note 38, at 1 (stating, "The ironies [of the settlement] were evident, not least
that corporations which routinely practiced reverse discrimination.").
51. See Nat Hentoff, Sacrificed to Affirmative Action, WASH. POST,
November 29, 1997, at A23. Among others, Jesse Jackson was a major player in
this effort. See id.
52. Eastland, supranote 38, at 1.
53. See id.
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tions, whose members believed the Supreme Court would
seize this case as an opportunity to strike down almost all
affirmative action programs, as well as by corporations that
saw affirmative action as a shield against lawsuits. 4
2. Civil Rights Leadership. Many civil rights supporters
feared that the Supreme Court, if given a chance to decide
Taxman, would permanently damage affirmative action."
Taxman was a risky and weak test case for affirmative
action supporters because "[a]lthough the department
would have been an all-white department if the Black
teacher had been let go, the school as a whole had about
nine percent of its faculty was African American, and
therefore it was better than the [New Jersey Middlesex
County] labor pool."56 A case involving such unsympathetic
facts could have sparked a hostile attitude from the
Supreme Court and changed the course of affirmative
action.57
54. Abby Goudnough, Why PiscatawayDecided to Avoid the Spotlight, N.Y.
TIMES, Dec. 2, 1997, at B5; Nat Hentoff, Sacrificed to Affirmative Action, WASH.
POST, Nov. 29, 1997, at Al.
55. But that [the settlement] is not the same thing as saying that
this tactical retreat was a victory. A victory would have been having
this case go to the Supreme Court and a majority of the justices ruling
that race could never be a factor at all in employment, which is what
the lower court ruled. And that would mean that you couldn't consider
race in recruiting; you couldn't consider race in hiring if you did have
two equally qualified candidates; you couldn't consider race in
promotion.
NPR, supra note 24 (quoting Nina Tottenberg); see also Amy Westfeldt,
Piscataway Settlement Averts Major Supreme Court Affirmative Action Ruling,
LEGAL INTELLIGENcE, Nov. 24, 1997, at 4 (quoting Clint Bolick of the
conservative Institute for Justice in Washington, D.C., "This settlement
demonstrates the panic within the civil rights establishment ....
This could
have been a knockout blow for racial preferences."); Mauro, supra note 48, at 1
(stating that "the Black Leadership Forum ponied up some 70 percent of the
$433,500 in settlement money paid by the Piscataway School Board to
Taxman"); Kathleen N. Sullivan, Supreme Court Avoidance; On Piscataway,
Strategy and the High Court, WASH. POST, Dec. 7, 1997, at Cl (stating "[t]he
Supreme Court was virtually certain to hold for the white teacher. The Court's
1986 Wygant decision had already rejected racial preferences in teacher
layoffs").
56. NPR, supra note 24; see also Fried, supra note 42, at 1 (stating
"[s]upporters of affirmative action say they're relieved by the settlement
because they believe the case wasn't factually strong enough to sway the court's
anti-affirmative action majority"); see generally supra note 25 and infra note
126.
57. As Nina Totenberg remarks:
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Also, Taxman was a clear loser when analyzed in light
of recent Supreme Court decisions.58 As this unsympathetic
case came within the Supreme Court's reach, civil rights
leaders and other concerned parties began to fear an
apocalyptic affirmative action decision that would decimate
their years of struggle.59
Understandably, the Black Leadership Forum" sought
to snatch Taxman from the jaws of defeat because it also
feared the Court would significantly eliminate and restrict
racial and gender preferences in the American workplace.
Yvonne Scruggs-Leftwich, executive director of the Black
Leadership Forum, believed Taxman involved a personnel
decision and did not involve affirmative action.6 ' She voiced
her opinion on the settlement by saying, "The civil rights
It's worth noting that in the history of civil rights litigation, Thurgood

Marshall really set the tone when he helped found the NAACP Legal
Defense Fund and shepherded through all the civil rights cases that
led to Brown versus the Board of Education. And when he did that, one
of the things he did was make sure that case with good and
sympathetic facts got to the Supreme Court. And he kept out of the
Supreme Court cases like this, that were very unsympathetic.
NPR, supra note 24 (quoting Nina Totenberg); see also Mauro, supra note 48, at
1 (quoting Walter Dellinger "who worked on the issue both as head of the Office
of Legal Counsel and as acting Solicitor General. This is in the best tradition of
Thurgood Marshall's work at the NAACP Legal Defense Fund.. .He never
pursued a case he was sure to lose. And he understood that a judicial opinion
rejecting his position in an unattractive case might well be broadly written and
come back to haunt him later").
58. See NPR, supra note 24.
59. See id. (According to Nina Totenberg, "[t]he civil rights groups, as it
worked-this case worked its way up to the Supreme Court, became more and
more concerned because they knew this was a terrible case for them."); see also
Goodnough, supra note 54, at B5 (quoting Catherine Sucher Greely a
Piscataway Board member who voted to settle, "[what if we are trying to teach
our children unity through diversity and suddenly we are responsible for ending
affirmative action?").
60. The Black Leadership Forum as described by its executive director, Ms.
Scruggs-Leftwich, is "a confederation of the 21 largest, oldest, and most
powerful civil rights organizations" such as the NAACP, Urban League, and the
National Council of Negro Women. See NPR, supra note 24; The Black
Leadership Forum is a coalition of twenty-one black civic, fraternal, and civil
rights groups; see also Eastland, supranote 38, at 1.
61. Most civil rights leaders did not view Taxman as an affirmative action
case because the case involved one discretionary decision. For example,
Scruggs-Leftwich defined affirmative action as "a proactive creation of
opportunity; a guarantee of fairness; a guarantee of justice. And this kind of
strategy is not a one-case, one-instance activity. It is a program which has many
different elements, some of which are race, some of which are not." NPR, supra
note 24.
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community through the civil rights leadership reached out
to and collaborated, cooperated with, supported the School
Board of Piscataway in accomplishing a settlement, because
it was our belief, the belief of the civil rights community,
that this case was not an affirmative action case."62
Other individuals viewed the settlement as a vote of noconfidence regarding the Board's principle of promoting
diversity in their school. 3 Regardless, the civil rights group
that prompted the settlement felt that its obligation to the
principles of affirmative action was stronger than its
obligation to promote the Board's goal of multiculturalism. 4
To this effect, one scholar has observed that Supreme Court
litigation is "not just gladiatorial combat between
individual litigants. It has a profound impact on a complex
set of outsiders whose interests those litigants may well
place at risk."65
Additionally, some individuals interpreted the
settlement as usurping the Supreme Court's political
power. That is, that the civil rights leaders decision to
promulgate settlement just prior to a Supreme Court
hearing was "a newly identified source of political power.""
In truth, by settling the case, civil rights leaders took the
power away from the Supreme Court to decide a case that
represented issues the Court felt necessary to resolve. In an
even more radical legal analysis, former president of the
62. Id. (quoting Scruggs-Leftwich, "[iff I'm looking at something that's a
duck and you bring a horse and try to tell me it's a duck I have a responsibility
to do whatever I can to get the horse out of the room and that's, I think what we
tried to do.").
63. See Westfeldt, supra note 55, at 4 (quoting Reginald Johnson, president
of the local NAACP chapter, "She [Williams] believes the case was strong and
the Board could have won."); but see CNN, supra note 49 (quoting David Rubin,
Piscataway School Board attorney who stated, "[t]his was a compromise, not a
surrender. This represents no retreat from the principles the Board believes
in").
64. See Sullivan, supra note 55 at Al (stating that "the civil-rights groups
that pushed for the settlement had every right and arguably obligation to do
so").
65. Id. Civil rights leaders decided to support affirmative action programs
by removing this weak test case from the Supreme Court. In doing so however,
the leaders accepted the fact that they abandoned Piscataway's goal of a
multicultural education. There is no question the leaders support and believe in
this diversity goal.
66. See Westfeldt supra note 54, at 4 (quoting Deborah Weinstein, an
attorney who further stated, "[t]he plaintiffs decision to settle the case just
prior to a U.S. Supreme Court hearing was a 'fascinating' and 'very creative'
way of trumping the court's powers").
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NAACP, Kweisi Mfume, stated his belief that the factual
and procedural nature of Taxman could lead to civil rights
victories in the future.67 Mfume stated, "[t]he real fact of the
matter.. .is that civil rights groups in this country have
learned the tactics of the extreme right wing, have adjusted
to them and have found a way to beat them at their own
game."68 He further contended that the settlement, which
kept the case from the Supreme Court, "was in the best
interest of the nation."69
3. Reactions from Those Directly Involved. Mfume's
attempt at justifying the damage control did not assuage
the disappointment and anger felt by many other
individuals.7" Debra Williams, the Black teacher who
retained her job at the Piscataway school, sobbed at the
press conference after the settlement was reached.7' For
Williams, the settlement signified failure and cast doubt
upon her qualifications as a teacher; she depicted herself as
another casualty of the affirmative action battle.72
Although the School Board based its layoff decision on
an attempt to create a diverse faculty, the social policy of
Taxman inhabited a larger landscape. Furthermore, in
Taxman, the fate of affirmative action rested on a weak set
of facts. As oral argument at the Supreme Court drew near,
Americans were no longer viewing Taxman as a case
involving two equally qualified teachers, but as one
involving a school board that laid off a white teacher to
retain a Black teacher solely based on racial preference.
Thus, many opponents of affirmative action programs
depicted this case as an example of "reverse
discrimination."
4. The Board Member Reactions: A Different Agenda?
Those who were truly at the front line, the members of the
Piscataway School Board and residents of the district,
received news of the settlement with mixed emotions. Board
67. See Nat Hentoff, Sacrificed to Affirmative Action, WASH. POST,
November 29, 1997, at A23.
68. Id. (stating also '[w]e're not running. We're getting smarter.").
69. Id.

70. See Fried, supranote 42 at 1 (stating disappointment in the settlement).
71. See Westfeldt, supranote 55, at 4.
72. See id. (quoting Debra Williams, "[yIou don't get nothing in this world
for having an advanced degree. You don't get nothing but a slap in the face.").
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members stated that "they decided to settle the case for
reasons more parochial than philosophical: saving money,
avoiding publicity and getting back to the business of
running schools." 3 To Board members who supported the
settlement, the case had grown unmanageable and
interfered with the daily operations of the Piscataway
school system. C. Robert DePaul, who was among five
Board members who voted to settle stated, "[h]ere was an
opportunity to get rid of this albatross around our
necks .... ,74

In

contrast,

Catherine

Sucher

Greeley,

another Board member who voted to settle, said she decided
to settle not only to save money and avoid the spotlight,
but, more importantly, to protect affirmative action.75 Other
Board members who voted against the settlement saw the
case in a larger context. David Machinski, one of the three
members to vote against the settlement stated that he
"opposed the settlement not because of any personal beliefs
about affirmative action, but because he wanted the
Supreme Court to clarify the rules." 76 Anne Thomas, the

only Black Board member who opposed the settlement,
described herself as "a firm believer in the concept" of
affirmative
action and also believed the case would win its
77
appeal.
Perhaps most importantly, the Board members never
failed to recognize that the case involved principles of
diversity. Edward Eodice, the longest-serving Board
member, voted against the settlement and stated "[w]e [the
Board members] were never out to be the slayers or the
saviors of affirmative action. It was about what we believed
in for our school district and the impact it would have on
our town."7 ' The Piscataway School Board's attorney, David

Rubin, viewed the settlement as a compromise that did not
undercut the Board's stated goal: that diversity in its
faculty be a viable and realizable goal.79
73. Goudnough, supranote 54, at B5.
74. Id. (quoting DePaul who stated, "[wie don't need any more disruptions").
75. See id. (stating that Sucher Greeley "had nightmares about losing the
case").
76. Id.
77. Id. (stating that Thomas predicted that Justice O'Connor would cast the
deciding vote in the Board's favor and did not think it [the Piscataway case]
would affect hiring practices elsewhere).
78. Id.
79. See CNN, supra note 49 (quoting Rubin, "Lt]his [settlement] represents
no retreat from the principles the Board believes in").
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5. Remarks from Those Opposed to Affirmative Action.
Opponents of affirmative action viewed the settlement as a
bitter-sweet victory. That is, the civil rights leaders had
stopped the Supreme Court from writing a clear decision
concerning racial preferences-a clear decision that
presumably would have signaled a defeat for affirmative
action." "The settlement is disappointing, because the
Supreme Court has been sending lots of signals that race
preferences are a troubling thing... ,81 In all likelihood,

another "affirmative action" case similar to Taxman will
soon reach the Court, as affirmative action challenges at
the University of Michigan and University of Washington
are making their way through the courts.2 Clint Bolick of
the Institute of Justice,83 an opponent of racial preferences,
pointed out that "[there are a lot of Sharon Taxmans out
80. See Mauro, supra note 48, at 1 ("For the foes of affirmative action who
foresaw a clear win in the case, the settlement was another frustrating delay in
their long-range campaign to end what they view as racial preferences. Even
though the Supreme Court is on their side and has been for years, they
complain, affirmative action refuses to die."); Eastland, supra note 38, at 3
("The coalition tried to argue that its action in forging the settlement was
perfectly honorable, even commendable . ... But no amount of spin could obscure

the obvious fact that civil rights liberals did not want the Court to consider
whether the law, in this case Title VII of the Civil Rights Act of 1964, really
does permit an employer to discriminate in the name of diversity.").
81. Fried, supra note 42, at 1. ("This [settlement] comes on the heels of a
pattern of Supreme Court and lower court decisions taking a view that is quite
right.") (quoting UCLA School of Law Professor Eugene Volokh who co-authored
Proposition 209). Proposition 209 is an initiative for a constitutional
amendment regarding the prohibition against discrimination or preferential
treatment by state and other public entities prepared by the California
Attorney General. The text of Proposition 209 provides that it: 1) prohibits the
state, local governments, districts, public universities, colleges, and schools, and
other government instrumentality's from discriminating against or giving
preferential treatment to any individual or group in public employment, public
education, or public contracting on the basis of race, sex, color, ethnicity, or
national origin, 2) does not prohibit reasonable necessary, bona fide
qualifications based on sex and actions necessary for receipt of federal funds, 3)
mandates enforcement to extent permitted by federal law, 4)requires uniform
remedies for violations. Provides for severablilty of provisions if invalid, August
13, 1999, http://www.proposition209.com (on file with the author and with
BuFFALo LAw REVmw).
82. See Fried, supranote 42 at 1.
83. Clint Bolick, a co-founder of the Institute, serves as vice president and
director of litigation for the organization. The Institute of Justice's goal is "to
engage in constitutional litigation protecting individual liberty and challenging
the regulatory welfare state." See The Institute for Justice Homepage, 1997,
http'//www.institutefoijustice.orgiProfileFolder/pof bios_bolick.html, (staff bio-
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there, I hope they have a lot of cash... [lamenting that]
[we win case after
" 4 case, and yet preferences programs don't
seem to go away. ,

II. CIVIL RIGHTS LEADERS' RATIONAL DECISION To RAISE
MONEY IN ORDER To HELP SETTLE TAXMAN

Civil rights leaders made a rational decision when they
began to raise funds intended to convince Sharon Taxman
to settle her claim.85 In its recent decisions, the Supreme
Court has shown that it has little tolerance for affirmative
87 the Supreme
action programs.86 Most recently in Adarand,
Court held that all racial classifications must survive a
strict scrutiny analysis.88 While the Supreme Court created
a uniform standard of review in Adarand89 for all racebased classifications, 90 it also created confusion among the
federal courts. 9' Federal courts are unsure of how to apply
the strict scrutiny standard. In attempting to apply a
simple two-part test that seems harmless in the abstract,
Judges are realizing the test's complexity "when actually

graphies) (on file with the author and with the Buffalo Law Review).
84. Mauro, supra note 48, at 1. Cf. CNN, supra note 49 (stating that Clint
Bolick was delighted about the settlement and also quoting, "I believe in
affirmative action... [I]'ve been for affirmative action every step of the way.
What I'm against is what I thought you [Jesse Jackson] used to be against and
that's racial discrimination.").
85. See Nat Hentoff, Victim of Affirmative Action, VILLAGE VOICE, Jan. 6,
1998 (stating, "A few weeks away from oral arguments, the Black Leadership
Forum-a coalition of leading civil rights organizations-paid off Sharon
Taxman with $433,500, and she agreed to settle the case.").
86. See Adarand Constructors Inc. v. Pena, 515 U.S. 200 (1995); see also
CNN, supra note 49.
87. Adarand, 515 U.S.at 200.
88. See id. at 227 (holding, "[aill racial classifications, imposed by whatever
federal, state, or local governmental actor, must be analyzed by a reviewing
court under strict scrutiny. In other words, such classifications are
constitutional only if they are narrowly tailored measures that further
compelling governmental interests.").
89. 515 U.S. 200 (1995).
90. The Supreme Court in Adarand overturned Metro Broadcasting, Inc. v.
FCC, 497 U.S. 547 (1990) by holding that race-based classification were subject
to strict scrutiny rather than intermediate scrutiny. See Adarand, 515 U.S. at
227.
91. See Terrence M. Lewis, Standardof Review Under the Fifth Amendment
Equal Protection Component: Adarand Expands the Application of Strict
Scrutiny, 34 DUQ. L. REV. 325, 327-28 (1996).
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applied to a set of facts."92
Adarand" sent a definite signal to lower courts declaring any and all racial classifications unconstitutional unless
there is both an overwhelming reason for having the classification and a narrowly drawn remedy.94 The concurrences
of Justices Scalia and Thomas in Adarand95 encouraged
lower federal courts to strike down any classifications based
on race.9" Questioning the fundamental basis of affirmative
action, Justice Scalia flatly stated that there is no interest
compelling enough to justify any racial classification.97
Justice Thomas also attacked affirmative action programs,
stating that "government-sponsored racial discrimination
based on benin
" ° prejudice in each instance is racial
discrimination.
For the civil rights leaders who raised the money
needed to settle Taxman,99 there were several underlying
political and legal implications that prompted the leaders to
remove the case from the Supreme Court docket. In light of
the Adarand holding,0 0 Taxman'0 ' represented an extremely
weak test case for affirmative action programs because it
was a discretionary decision based on non-remedial
principles. °2 If the civil rights leaders were to choose the
92. See id.; see also Nicole Duncan, Revisited. A Legacy of Uncertainty in the
Application of Strict Scrutiny, 26 COLUM. HUM. RTs. L. REV. 679, 680-81
(concluding that in applying strict scrutiny, "[tihe circuit courts have
demonstrated a tendency towards feeling their way around the matter, like the
blind lady of justice herself').
93. Adarand Constructors Inc. v. Pena, 515 U.S. 200 (1995).
94. See Lewis, supranote 91, at 327-28.
95. 515 U.S. 200 (1995).
96. See id. at 239-41.
97. See id. at 239 ("In my view, government can never have a 'compelling
interest' in discriminating on the basis of race in order to make up for past
discrimination in the opposite direction... [ulnder our Constitution there can
be no such thing as either a creditor or debtor race.") (Scalia, J. concurring).
98. Id. at 241 ("There can be no doubt that racial paternalism and its
unintended consequences can be as poisonous and pernicious as any other form
of discrimination.").
99. See supra note 56.
100. 515 U.S. 200 (1995).
101. 91 F.3d 1547 (3rd Cir. 1996).
102. See supra notes 64 & 65. The majority in Taxman defines the Board's
affirmative action policy as non-remedial because it was not adopted "with the
intention of remedying the results of any prior discrimination or identified
underrepresentation of minorities within the Piscataway Public School System."
Taxman, 91 F. 3d at 1550; Although the Board is a public employer, the Court
in Taxman measured the Board's action under Title VII, and not the more
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model affirmative action test case in light of Adarand,'
they would have chosen a remedial program which
instituted plans to remedy past discrimination or attempted
to remedy a manifest imbalance. 4 The civil rights leaders
were well aware that if the affirmative action debate was
going to be resolved favorably within the judicial arena,
then the facts
of the case needed to be strong and
10 5
sympathetic.

In order for diversity to survive the strict scrutiny
analysis of racial classifications, a litigator would need to
present a test case demonstrating that discrimination and
segregation still existed in schools after Brown 16 & 11.107
This, however, would prove to be a nearly impossible task."8
1. Taxman: A Weak Test Case in the Shadow of
Adarand. The foregoing should not be read to discount the
importance of Taxman."9 The case represented, above all,
the Board's attempt to foster a diverse learning
environment in its school. The Supreme Court granted
certiorari to Taxman" ° amidst an anti-affirmative
backdrop"' with its anti-affirmative action decision in
Adarand" looming in the background."' In Adarand,4 the
Court "overruled intermediate scrutiny as the proper level
of review for racial classifications," focusing on notions of
remedial action in affirmative action programs rather than
on the issue of diversity."5 The Board's principal reason for
demanding strict scrutiny analysis required under the Equal Protection Clause,
because Sharon Taxman did not present a constitutional claim. See id. at 1567.
103. 515 U.S. 200 (1995).
104. The majority noted in Taxman, "[alt all relevant times, Black teachers
were neither 'underrepresented' nor underutilized.'" Id.
105. See supra notes 65 & 67.
106. Brown v. Bd. of Educ., 347 U.S. 483 (1954).
107. Brown v. Bd. of Educ., 349 U.S. 294 (1955).
108. See generally discussion infra Part Ill.
109. Taxman, 91 F.3d at 1547.
110. Id.
111. See Lewis, supranote 91, at 327.
112. Adarand Constructors Inc. v. Pena, 515 U.S. 200 (1995).
113. In holding the strict scrutiny analysis applies to all racial
classifications, the Supreme Court in Adarand sent a message to lower courts
declaring any and all racial classifications unconstitutional. See Lewis, supra
note 91, at 20.
114. 515 U.S. 200 (1995).
115. Emily V. Pastorious, Note: The Erosion ofAffirmative Action: The Fifth
Circuit Contradicts The Supreme Court On The Issue of Diversity, 27 GOLDEN
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retaining Williams, a Black teacher-that is, the goal of
ensuring a more diverse atmosphere in the Piscataway
schools-became lost in a maelstrom of ongoing affirmative
action debate.
As noted, Taxman... was a factually weak test case for
affirmative action programs." ' In 1985, the Board
constructed a study that showed that "the percentage of
Black employees in the job category which included
teachers exceeded the percentage of Blacks in the available
work force."".8 Since the School Board's adoption of an
affirmative action plan in 1975,"' the Board had not
identified an under-representation of minorities within the
Piscataway public school system.2 ' The Board chose to
retain Williams over Taxman based on the fact that
GATE U. L. REV. 459, 490 (Spring 1997); Justice Stevens in Adarand
appropriately indicates the contradiction of the Court's decision to strictly

scrutinize all decisions based on racial classifications. The Supreme Court only
applies an intermediate level of scrutiny to decisions based on gender, whereas

the highest scrutiny is given to racial classification. Therefore, most, if not all,
decisions based on race will fail, whereas decisions based on gender will more
easily survive an Supreme Court analysis. See id.
116. Taxman, 91 F.3d 1547.
117. See NPR, supra note 24.
118. Taxman, 91 F.3d. at 1550-51.
In January, 1985, the Board adopted a second addendum to its 1975
program. This addendum divided the Board's work force into ten job
categories and broke down the number of employees in each category
by race, national origin, and sex. It compared the percentage of
available minorities in the Middlesex County labor market with the
percentage of minorities employed by the Board in each job category.
The comparison of the percentages for the job category of "Educational
Professionals," 90% of which were teachers, revealed that while 5.8% of
the available labor market in Middlesex County was black, 9.5% of the
educational professional employed by the Board were black. Moreover,
the addendum's analysis of under utilization in each of the job
categories by race, national origin, and sex indicated that because the
percentage of black educational professionals employed by the Board
exceeded the percentage of blacks in the Middlesex County labor
market, there was no under utilization of blacks in the Board's teacher
work force.
United States v. Piscataway Township Bd. of Educ., 832 F. Supp. 836, 839 (D.
N.J. 1993).
119. See Taxman v. Board of Education, 91 F.3d 1547 (3d Cir. 1996), cert.
granted,521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997).
120. See id. at 1550-51 ("At all relevant times, Black teachers were neither
'underrepresented' nor 'underutilized' in the Piscataway School District work
force. Indeed, statistics in 1976 and 1985 showed that the percentage of Black
employees in the job category which included teachers exceeded the percentage
of Blacks in the available work force.").
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Williams was the only minority teacher in the ten-member
otherwise all-white secretarial studies department.12 ' The
Board defended its discretionary decision based solely on its
educational mission
of providing a multicultural education
22
to its students.
The lower courts, taking cues from the Supreme Court,
rejected this argument and held that Title VII did not
123
permit non-remedial employment decisions based on race.
Through precise legal arguments, the majority explained
away the Supreme Court's deviation from Title VII in
United Steelworkers v. Weber 24 and Johnson v.
Transportation Agency, Santa Clara County,125 and
invalidated the Board's decision in Taxman because it did
not fall under the purview of Title VII.126 'Most lawyers who
have followed the case assume the Court took it with the
inclination to affirm the 3rd Circuit's judgment and to
restrict or outlaw the use of race as a factor in employment
decisions." 27
Adding to the weakness of Taxman was the United
States Justice Department's schizophrenic involvement
with the case. 28 In challenging affirmative action programs,
conservative interest organizations hand-picked Taxman.
This strategy was similar to that employed by the civil
rights groups in settling the case. Conservative interests
believed that this case was sure to lose in the Supreme
121. See Taxman, 91 F.3d at 1551 (stating that the Board's affirmative
action policy did not have "any remedial purpose"); but see id. at 1567-68
(Sloviter, J. dissenting) (agreeing with the Board when it took into
consideration if whether Williams were laid off, the Business Department
faculty at the school would have been all white).
122. See Petitioner's Brief, supra note 38, at 3. Debra Williams' presence as
a faculty member in the otherwise all white secretarial studies department sent
a message to students. The school attempted to convey to its students that
minorities have a presence in a range of professions.
123. See Taxman, 91 F.3d at 1563.
124. 443 U.S. 193 ("Title VIrs prohibition against racial discrimination does
not condemn all private, voluntary, race-conscious affirmative action plans.").
125. 480 U.S. 616, 620 ("Mere prohibition of discriminatory practices is not
enough to remedy the effects of past practices and to permit attainment of an
equitable representation of minorities, women and handicapped persons.").
126. See Taxman, 91 F.3d at 1563.
127. David G. Savage, Workplace Bias to the Force: Court to Rule on
FactoringRace Into Employment Decisions, A.B.A.J. 40, Oct., 1997, at 42; see
NPR, supra note 24, at 29 (quoting Abigail Thernstrom, AMERICA IN BLACK &
WHITE: ONE NATION INDIVISIBLE, "[I think it [Taxman] could have been a ninezero.. .this was... open and shut.").
128. See Petitioner's Brief, supranote 38, at 3.
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1993, the Clinton Administration Justice

Department took over involvement in, among others, the
Taxman case. Under the Clinton Administration, the
Justice Department reversed its field, and now supported
the School Board in its appeal to the Third Circuit. 13 In

June of 1997, however, the Clinton Administration sought
to avoid a showdown on affirmative action and asked the

Supreme Court to deny certiorari. 1 1 On June 27, 1997, the

Supreme Court decided to rule on whether the School Board
lawfully used race in its decision to lay off Taxman."12 In yet

another turn, the Clinton Administration, in its amicus
brief, conceded that the race-conscious Piscataway layoff
could not be defended.

33

Defending the Administration's

actions, presidential counsel Charles Ruff stated, "[The
President] wants to amend, not end, affirmative action" and
"continues to support the non-remedial use of affirmative
action where it is narrowly tailored to achieve a compelling
purpose. " "'4 From every angle, Taxman was ensconced in
legal strategy, with each interested party vying to use the
case to its advantage. In all the tumult of many parties
trying either to save or eradicate affirmative action
programs, the issue of promoting diversity in schools faded
into the background.
2. A Critical Legal Construction. In addition to the
unsympathetic facts of Taxman, the civil rights leaders also
129. The conservative group's purpose in choosing to bring Taxman before
the Supreme Court was to challenge affirmative action programs. See NPR,
supra note 24, at 6 (stating that the conservatives picked Taxman "because it
was good for them") (Nina Tottenberg).
130. See Savage, supranote 127, at 42.
131. See id.; see also Employment Discrimination-Race: Clinton
Administration Switches Stance of Race as Factor in Teacher's Layoff, 66
U.S.L.W. 2134 (1997)[Hereinafter ClintonAdministration].
132. See Clinton Administration,supra note 131, at 2134.
133. See id.
134. Id. (quoting Ruff, "[wle believe that the court of appeals was wrong in
holding that all non-remedial race-conscious employment decisions are
prohibited.. .We do not believe, however, that the Supreme Court needs to
reach that question because the case can be decided on narrower grounds .... ).
It is important to note the political atmosphere in which President Clinton
made these decisions. In 1995 and 1996 Republican presidential hopeful Pat
Buchanan and Republican presidential candidate Bob Dole took staunch antiaffirmative platforms. The anti-affirmative presence was also prominent due to
California's Proposition 209. President Clinton, in an attempt to gain voter
support, took the moderate stance on the affirmative action issue.
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probably encouraged settlement because they were aware
that the Supreme Court, as a white-dominated institution,
would have damaged affirmative action programs by
deciding Taxman." By raising money to help settle
Taxman, the leaders were essentially stating: 'Why should
we play this game if the rules will constantly change and
hurt us?""6 Under this reasoning, one would understand
that the Supreme Court has steadily chipped away at
affirmative action programs through its progression of
holdings in Bakke,"' to its most recent decision in
Adarand."8 Rather than allow race-conscious decisionmaking in affirmative action programs, the Supreme Court
recently
embraced
colorblindness." 9
Colorblindness
represents a discrete technique that the Court uses in order

to

deny

historical

and

ongoing

discrimination

subordination of minorities in American society. 4

and
The

Supreme Court has hinted that it is hostile toward
affirmative action. Some justices believe affirmative action

135. The author does not attempt to review or explain the multitude of
works regarding critical race theory. Rather, the author in this section
demonstrates another possible reason why the civil rights leaders chose to help
settle the case. Although the author recognizes certain foundational works
within the discipline, a comprehensive analysis of Taxman in a critical race
theory context is beyond the scope of this work.
136. Former Director of the NAACP Mfume saw the settlement as a way to
beat the extreme right wing, "at their own game." See Hentoff, supra note 67, at
A23.
137. 438 U.S. 265 (1978).
138. 515 U.S. 200 (1995). The Supreme Court has successively denied
affirmative action programs based on the Equal Protection Clause of the
Fourteenth Amendment. From the progression of Bakke, 438 U.S. 265
(1978)(holding by plurality that the use of racial quotas in university
admissions decisions was impermissible) to City ofRichmond v. J.A. Croson Co.,
488 U.S. 469 (1989) (holding a city's set-aside program for minority-owned
businesses based on existing societal discrimination was insufficient as an
affirmative action program) to Wygant v. Jackson Board of Educ., 476 U.S. 267
(1986) (holding by plurality a union-approved layoff plan that laid-off more
senior white teachers than junior Black teachers in pursuit of diversity in the
school was contrary to the Equal Protection Clause) to finally Adarand, 515
U.S. 200 (1995) (holding all racial classifications must survive a strict scrutiny
analysis), the Supreme Court has taken the teeth out of any prospects of future
affirmative action programs.
139. Colorblindness is the assertion that race is color and color does not
matter. See Harris, supra note 27, at 1767.
140. Id. (stating, "laltthe very historical moment that race is infused with a
perspective that reshapes it, through race-conscious remediation, into a
potential weapon against subordination, official rules articulated in law deny
that race matters.").
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programs provide undue advantages to persons based solely
on race.141
To pursue the concept of racial entitlement-even for the most admirable and benign of purposes-is to reinforce and preserve for
future mischief the way of thinking that produced race slavery,
race privilege and race hatred.
142 In the eyes of government, we are
just one race. It is American.

One legal scholar contends that judges recognize group
identity when it serves to disadvantage a group and deny
the existence of group identity when those within the group
seek to break free of subordination. 43 When judges define
group identity as it pertains to definitions of race, it is
important to realize who is doing the defining and for what
purpose.'"
Mashpee Tribe v. Town of Mashpee 4 represents a prime
example of the law's biases and how those biases affect the
141. See infra note 161; see also Adarand Constructors, Inc. v. Pena, 515
U.S. 200, 219 (1995) (stating, "[u]nder our Constitution there can be no such
thing as either a creditor or debtor race.") (Scalia, J. concurring in part and
concurring in the judgment); but see Cheryl I. Harris, Whiteness As Property,
106 HARVARD L.R. 1709 (1993) (stating White Americans share a common
property interest that is their "whiteness." Whiteness is a commodity used by
white Americans to maintain economic and social status. White Americans also
use "whiteness" to subordinate those who have been historically identified as
different. Whites reject affirmative action because these programs attempt to
put minorities on an equal status with White Americans. White Americans
reject affirmative action because it threatens the devaluation of their whiteness
as property.").
142. Adarand,515 U.S. at 239.
143. Harris states, "When group identity is a predicate for exclusion or
disadvantage, the law has acknowledged it; when it is a predicate for resistance
or a claim of right to be free from subordination, the law determines it to be
illusory." Harris, supra note 27, at 1766 (1993). In Adarand, Justice Scalia
includes minorities into one race, the American race. By doing so, Scalia denies
any minority an opportunity to benefit from programs designed to end the
systematic subordination of minority groups. Ironically, the Court in granting
benefits to Americans have often excluded minorities based on such
justifications as immigration laws.
144. See id. at 1763. Definitions are especially important for those who are
defined; see also Gerald Torres & Kathryn Milun, Translating Yonnondio By
Precedent & Evidence: The Mashpee Indian Case, 1990 DUKE L. J. 625 (1990)
(stating, "Within a society, there are specific places where most of the activities,
making up social life within that society simultaneously are represented,
contested, and inverted. Courts are such places.").
145. 447 F. Supp. 940 (D. Mass. 1978), affd sub nom, Mashpee Tribe v. New
Seabury Corp., 592 F.2d 575 (1st Cir. 1979).
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its definitions of group identity. In 1976, "the Indian
community at Mashpee on Cape Cod sued to recover tribal
lands taken from them over the last two centuries in

violation of the Indian Non-Intercourse Act of 1790."'

In

order for the Mashpee Indians to prove to the court they
were within the protections of the Non-Intercourse Act, the
Mashpee first needed to prove that they were a "tribe."4 7 To
the Mashpee Indians, their group identity was measured b Y
their continued relationship to the land of the Mashpee.'
Therefore, the Mashpee Indians defined themselves as a
"tribe" based on their connection of the land and
preservations of cultural traditions, and not based on
biological or genetic quantifications.'
The trial judge,
however, followed precedent and used a judicially crafted
definition of a "tribe": "A body of Indians of the same or
similar race, united in a community under one leadership
or government and inhabiting a particular though
sometimes ill-defined territory. " ' In the eyes of the
American legal system, the Mashpee Indians were not a
"tribe," and therefore the Indians did not have standing to
sue for recovery of the lands. 5 ' Once the Mashpee Indians
had brought the land dispute into America's legal forum,
their attempts to convey their story, history and experience

146. Torres & Milun, supra note 144, at 633 (citing 25 U.S.C. sec. 177 (1988)
(derived from Act of June 30, 1834, ch. 161, sec. 12, 4 Stat. 730) which states
"No purchase, grant, lease, or other conveyance of lands,.. from any Indian
nation or tribe of Indians, shall be of any validity in law or equity, unless the
same be made by treaty or convention entered into pursuant to the
Constitution.")
Id. at n.25.
The Non-Intercourse Act prohibits the transfer of Indian tribal land to
non-Indians without approval of the federal government. The Tribe
claimed its land had been taken from it, between 1834 and 1870,
without the required federal consent. According to the Mashpee, the
Commonwealth of Massachusetts had permitted the land to be sold to
non-Indians and had transferred common Indian lands to the Town of
Mashpee. The defendant, Town of Mashpee, answered by denying that
the plaintiffs, Mashpee, were a Tribe.
Id. at 633.
147. See id.
148. Harris, supra note 27, at 1765.
149. See Torres and Milun, supra note 144, at 128.
150. Harris, supra note 27, at 1707.
151. The trial court considered heavily the fact that the Mashpee had
"intermingled with Europeans, runaway slaves, and other Indian tribes," thus
signifying the Indians had lost their tribal identity. Id.
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were futile.'

For the civil rights leaders in the Black Leadership
Forum, their skepticism towards finding a solution to
affirmative action programs within the American legal
construct certainly resonates with the experiences of the
Mashpee Indians. Throughout Taxman, the civil rights
leaders feared the Supreme Court would smother the last
breaths of affirmative action programs still clinging in
existence. 5 ' In light of the fact that the Supreme Court had
adjudged race-conscious remedial measures to be
unconstitutional and in light of the adoption of the
colorblindness norm, it was feared that not only would the
Piscataway School Board's principles of diversity not
survive, but subsequent claims in the affirmative action
Justice Scalia, in
realm would suffer similar fates.'
declaring that all citizens of this country are of the
American race, denies not only the eligibility of minority
groups to participate in affirmative action programs, but
also hundreds of years of domination and subordination by
The civil rights leaders
white dominated institutions.'
understood the ramifications of working within the
Supreme Court, and as a result took a different approacha political approach-in order to preserve affirmative
action.' For now, the civil rights leaders have decided to
keep affirmative action issues out of the Supreme Court.
Notwithstanding these tactics, the civil rights leaders will
eventually need to work within a legal forum in order to
solve the problems of institutional subordination in public
schools.

152. See Torres & Milun, note 144.
153. See NPR, supra note 24.
154. See generally, Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995);
see also id. at 240-41 (stating,, "These programs not only raise grave
constitutional questions, they also undermine the moral basis of the equal
protection principle .... [T]he equal protection principle reflects our Nation's
understanding that such classifications ultimately have a destructive impact on
the individual and our society.") (Thomas, J. concurring in part or concurring in
the judgment).
155. See id. at 239; but cf "You do not take a person who, for years, has
been hobbled by chains, liberate him, bring him to the starting line of a race,
saying 'you are free to compete with all the others...'." Lyndon B. Johnson,
Commencement Speech at Howard University, N.Y. TIMES, June 5, 1965 at Al.
156. See Hentoff, supranote 67, at A23.
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III. THE NEED FOR A DIVERSE TEACHING BODY,
ADMINISTRATIVE STAFF AND STUDENT COMPOSITION
[E]ducation is perhaps the most important function of state and
local governments.... It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to
cultural values, in preparing him for later professional training,
and in helping him to adjust normally to his environment. In these
days, it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an education. Such
an opportunity, where the state has undertaken to provide it, is a
right which must be made available to all on equal terms.'r"

If equal access to educational opportunities is correlated
to economic advancement in American society, state and
local governments must work to eradicate discrimination
against minority students in all educational institutions
and be allowed the flexibility to foster a diverse faculty and
student body. Similarly, the argument in support of
diversity in educational institutions gains momentum from
a social perspective, given that "[r]acism is one of our [that
is, American society's,] overriding national problems."" 8
"Educators are committed to diversity both for its effects on
the quality and effectiveness of education within the
academy and for its role in fostering lifelong tolerance and
mutual respect, a fundamental purpose of education.""9
In a society still plagued by racism, the current surge of
support for legally imposed colorblindness is problematic. 6
The trend of Americans rejecting affirmative action
measures and embracing the concept of colorblindness 6 '
157. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).
158. Brief Amicus Curiae of the Natl Sch. Bds. Ass'n in Support of
Petitioner at 4, Taxman v. Board of Educ., 91 F.3d 1547, 1550 (3d Cir. 1996),
cert. granted,521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997).
159. Brief Amici Curiae of the Am. Council on Educ., et al. in Support of
Petitioner, at 12, Taxman v. Board of Educ., 91 F.3d 1547, 1550 (3d Cir. 1996),
cert. granted,521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997).
160. "While legally imposed colorblindness may seem to address this
problem, it does little to cure the root causes of racism. Thus, achieving
'colorblindness' is an admirable goal, but it is just that, a goal." Brief Amicus
Curiae of the Natl Sch. Bds. Ass'n in Support of Petitioner, supra note 158, at
4-5.
161. Within the past decade state referendums, as well as the Supreme
Court have sent signals of support regarding the notion of colorblindness. See,
e.g., U.S. Supreme Court Leaves Intact Ninth Circuit Decision Upholding
California Civil Rights Initiative; Pacific Legal Foundation Vows More Legal
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ignores the ever present issues surrounding American race
relations. The problems regarding the lack of diversity
within state and local government during the 1960s and
1970s, prompting Congress to amend Title VII in 1972,162
still exist today. In August, 1997, Brooklyn, New York was
witness to a horrific incident of police brutality. The
incident involved white police officers, who, while yelling
racial epithets, savagely beat Haitian immigrant Abner
Actions to Enforce Proposition 209, Bus. WIRE, INC., Nov. 3, 1997, at 1
('"Modeled after the federal Civil Rights Acts of 1964, Proposition 209 [of
California] prohibits the state from discriminating against or granting
preferential treatment to anyone on the basis of race and gender in the
operation of public education, employment, and contracting."); Coalition for
Economic Equity v. Wilson, 122 F.3d 692, cert. denied, 118 S. Ct. 397, 139 L. Ed.
2d 310, 66 U.S.L.W. 3316 (9th Cir. 1997) (upholding Proposition 209); David G.
Savage, High Court Allows Prop. 209's Repeal of Affirmative Action; Justices
Unanimous Rejection of Challenge Opens Way to Enforce the Measure in State
and Local Government. Outcome is Seen as Win for Champions of a Colorblind
Standard, L.A. TIMMs, Nov. 4, 1997, at Al ("The Supreme Court rejected a
broad challenge to California's Proposition 209,... clearing the way for full
enforcement of the nation's first across-the-Board repeal of affirmative action in
state and local government."); id. ("The outcome marks a major victory for the
champions of a new colorblind standard of government."), Patrick Healy, Foes of
Preferences Try a Referendum in Washington State: Opinion is divided on
affirmative action, but the debate is quiet at the state's flagship campus, CHRON.
OF HIGHER EDUC., Oct. 30, 1998, at A34 (noting that Washington state
influenced by California's Proposition 209 initiated a similar referendum, I200). The voters of Washington State subsequently passed 1-200 in November
1998.
162. "In amending Title VII to cover state and local government employees,
Congress repeatedly relied on two reports of the United States Commission on
Civil Rights." Petitioner's Brief at 27, Piscataway Township Bd. of Educ. v.
Taxman, 521 U.S. 1117, cert. dismissed, 118 S. Ct. 595 (1997) (No. 96-679).
Congress relied upon the United States Commission on Civil Right's reports,
For All the People... by All the People, and Mexican Americans and the
Administration of Justice in the Southwest, in amending Title VII. See S. REP.
NO. 92-415 at 10 (1971); see also H.R. REP NO. 92-238 at 17-18 (1992). In ForAll
the People... by All the People, the United States Commission on Civil Right's
describes the societal atmosphere of 1972 that is eerily similar to the present
state of American society in stating:
Cities and metropolitan areas... are the areas where the domestic
crisis facing the nation is most critical. The problems of racial tension,
unemployment, underemployment, inadequate housing, and increasing
violence, are seriously dividing the nation. It is at the State and local
level where these problems exist that the principal effort must be made
to resolve them, and State and local governments must assume major
responsibility in this effort. If these problems are to be resolved
successfully, all segments of the population must participate. Minority
group members must share the role of the civil servant on an equal
basis and play a key part in the search for lasting solutions.
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Louima.'63 Such an incident is only the most recent example
of American society's failure to achieve the goals of Title VII
and failure to move towards a truly colorblind society.
Furthermore, incidents such as this point to the reality that
while the concept of a colorblind American society is
laudable,.. there is still a real need for emphasis on nurturing diversity in our neighborhoods, workplace and, most
importantly, educational institutions. This diversity will
prove paramount to America's development as a society.
The more exposure members of society have to persons of
different races, the more individuals will develop a positive
attitude towards race relations in America. "One way of
moving toward the goal of 'color-blindness' is education, and
one educational
tool is maintaining a culturally diverse
165
faculty.'

163. See David Kocieniewski, Injured Man Says Brooklyn Officers Tortured
Him in Custody, N.Y. TIMES, Aug. 13, 1997, at BI (stating that police officers at
a Brooklyn police stationhouse had beaten and shoved the wooden handle of a
toilet plunger into the rectum of a Haitian immigrant who had been arrested for
disorderly conduct, obstructing governmental administration, and resisting
arrest and stating that some community leaders and minority residents [of the
New York City area] have long complained of misconduct and brutality by
police officers in minority neighborhoods); Michael Claffey, et. al, Cop Nabbed
in Torture Case: Sgts. GrilledAbout Assault, DAILY NEWS (N.Y.), Aug. 14, 1997,
at 3 (noting that the victim described how police officers used racial epithets
while kicking and repeatedly beating him with their radios before he was taken
to the stationhouse. "According to Louima, he was strip-searched at the duty
sergeant's desk and then walked to the bathroom, where he was sodomized in
the anus and mouth. One said, 'You niggers have to learn to respect police
officers .... ' "); Mike Claffey, Cop-DiversityAim Falls Short, DAILY NEWS (N.Y.),
Mar. 8, 1998, at 22 (noting that there was a decrease in minority applicants to
the police force in 1996 due partially to the negative reaction minority
communities have towards police which was exacerbated by the Abner Louima
incident) with Petitioner's Brief at 30, Taxman, (No. 96-679) (quoting The
Kerner Report at 118 CONG. REC. 1824). "Negro policemen help provide insight
into ghetto problems; often [they] can provide advance information... of
tensions and grievances... and are particularly effective in bringing disorders
under control." ). Id.
164. "[C]laims that law must be 'colorblind' or that datum of race is no
longer relevant to public policy must be seen as an aspiration rather than as
description of reality." Brief Amicus Curiae of the Nat'l Sch. Bds. Ass'n. (No. 96679), supra note 145,at 5
165. Id. The School Board in Taxman attempted to foster a diverse
atmosphere by using race as a plus factor when choosing to retain a Black
teacher who was equally qualified with a white teacher, who was laid off in lieu
of the Black teacher. It is important to note that the Piscataway School Board
had satisfied its affirmative action plan-the Board was attempting to go above
and beyond the affirmative action plan because the Black teacher was the sole
Black teacher in the "secretarial studies" department of the school. See
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The presence of a significant number of minority
teachers in America's primary, secondary and university
level educational institutions contributes to the morale and
sensitivity of white teachers, and enhances their ability to
1 66
deal with the special problems of minority students.
White, as well as minority students, benefit from an
integrated atmosphere where they have an opportunity to
interact with members of minority groups in positions of
respect and authority. This interaction tends to diminish
the atmosphere of racial tension fostered by a lack of
understanding and leads to better race relations. 167 Most
importantly, students of all races derive vast educational
a diverse atmosphere in an educational
benefits from
68
institution.
A. Diversity as a Compelling Goal for Schools.
The

landmark

decision

of

Brown

v.

Board of

Taxman, 91 F.3d at 1551.
166. See Petitioner's Brief at 37, Taxman, (No. 96-679); see also DERRICK A.
BELL, RACE, RACISM AND AMERICAN LAW

430-31 (1992) (recommending that,

"White middle-class teachers can be an effective part of an all-black school
environment if they are aware of their limited cultural and experiential
perspectives and seek to extend the boundaries of their socio-cultural
knowledge."); Lisa D. Delpit, The Silenced Dialogue: Power and Pedagogy in
Education other People's Children, 58 HARv. EDUC. REV. 280, 296-97 (1988)
(stating, "Black parents, teachers of color, and members of poor communities
must be allowed to participate fully in the discussion of what kind of instruction
is in their children's best interest."); MEYER WEINBERG, MINORITY STUDENTS A
RESEARCH APPRAISAL

227 (1977) (explaining a study that found black teachers

"less pessimistic in the evaluations of [black] students." Id. They attributed the
teachers' attitude to the fact that "many of the teachers themselves have come
from backgrounds similar to that of their students.... ."). Id.
167. Petitioner's Brief at 37, Taxman, (No. 96-679).
168. See, e.g., Brief of Amici Curiae of the American Council of Educ. at 6-7,
Piscataway Township Bd. of Educ. v. Taxman, 521 U.S. 1117, cert. dismissed,
118 S. Ct. 595 (1997) (No. 96-679). "[Sltudent experiences with diversity,
including socializing with members of other ethnic groups and participating in
activities designed to promote cultural awareness, are positively associated
with many measures of academic development and achievement." (citing
Alexander W. Astin, Diversity and Multiculturalism on the Campus: How are
Students Affected?, 25 CHANGE 44, Mar.-Apr. 1993 at 46); "The University of
Michigan's administration 'would deny reality' if it did not believe that students
of different races generally bring different perspectives to the table... [P]eople
expect differences and find similarities-and that, in itself, is a great
educational lesson." Peter Schmidt, U. of Michigan Prepares to Defend
Admissions Policy in Court, THE CHRON. OF HIGHER EDUC., Oct. 30, 1998, at A33
(statement by University of Michigan's President Bollinger).
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Education... supports the concept that equal access to
education is a vital part of any American citizen's success
and advancement in life. 7 ° Equal access to educational
opportunities is, among other things, the key to good jobs,
quality housing, political influence, economic parity and
social stability. " Although Justice Powell, in Bakke ,72
recognized that a diverse student body in higher education
was a compelling reason to justify a medical school's
affirmative action program, Bakke falls short of truly
creating equal access to educational opportunities. If
Justice Powell's opinion is understood to hold in favor of
diversity exclusively as a compelling interest for college and
graduate students, and not for primary, junior and
secondary schools, then our understanding of the opinion
will be naive, shortsighted and a bit perverse.
A child's experience in a diverse atmosphere within an
educational institution can have long-lasting effects for that
student, as well as society as a whole. This 7is a truth that4
the Supreme Court has yet to recognize. 1 In Bakke,1
Justice Powell stated that the University of California's
administrators' use of race as a plus factor in their student
admissions
application
process
was
clearly
a
constitutionally permissible objective. 75 Justice Powell
supported the use of race as a plus factor because he
believed the University's need to secure "the educational
benefit that flows from an ethnically-diverse student body,"
was constitutionally permissible.' In the context of a
169. 347 U.S. 483 (1954).
170. See Flesch, supra note 1.
171. "The surest way to become a displaced worker is to be deficient in basic
skills; unfortunately, minorities have persistent deficits in educational
achievement." Mark 0. Evans, An Estimate of Race and Gender Role-Model
Effects in Teaching High School, 23 J. ECo. EDUC. 209 (1992).
172. 438 U.S. 265 (1978).
173. Attendance at a racially mixed school affects decisions that students,
both white and black, subsequently make concerning with whom they choose to
work and socialize. See Marvin P. Dawkins & Jomills Henry Braddock II, The
Continuing Significance of Desegregation: School Racial Composition and
African American Inclusion in American Society, 63 J. NEGRO EDUC. 394, 403
(Summer 1994).
174. 438 U.S 265 (1978).
175. See id. at 315-20; but see Alan J. Meese, Reinventing Bakke, 1 GREEN
BAG 381, 382-83 (Summer 1998) (stating that Justice Powell's opinion
concerning race as a plus factor was merely dicta and was not an issue of
controversy before the Court).
176. Bakke, 438 U.S. at 315-20; Justice Powell quickly dismissed three of
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medical school classroom, Justice Powell asserted that
students of diverse backgrounds could enrich the learning
experience of his or her classmates.'77
Justice Powell's recognition that a diverse student body
or, more appropriately, diversity in an educational institution, improves education is partially correct; yet isolating
this issue of diversity to the student body ignores the
reality that the interaction between the faculty and student
body is interdependent. 78 The presence of a diverse student
body and a diverse faculty contributes to a more tolerant

and equal atmosphere at educational institutions.'79

Indeed, Justice Powell's logic in Bakke8 ° can be
extended to recognize the importance of diversity in faculty.
The promotion of diversity in educational institutions-both
student and faculty-should not be limited to higher
education, given its lifelong positive effects on society. ' A
logical extension of Justice Powell's approved goals of
embracing student body diversity is that an educational

institution's support of faculty diversity would maintain or
even increase the beneficially diverse atmosphere of that
institution.'82 A diverse faculty can enrich the learning
the University's other objectives: (1) the need to reduce the historic shortage of
minority medical students and doctors; (2) the need to cure the results of past
discrimination by society; and (3) the need to increase the number of doctors
who will practice in currently undeserved communities. See id.
177. Physicians serve a heterogeneous population. An otherwise qualified
medical student with a particular background-whether it be ethnic,
geographic, culturally advantaged or disadvantaged-may bring it to a
professional school of medicine experiences, outlooks, and ideas
that enrich the training of its student body and better equip its
graduates to render with understanding their vital service to
humanity.
Id. at 314.
178. Brief of Amici Curiae of the American Council on Educ. at 5-6, (No. 96679), supra note 168 (stating "the two kinds of diversity [student and faculty]
are interrelated and mutually reinforcing."). Id. at 5-6.
179. Walter E. Massey, If We Want Racially Tolerant Students, We Must
Have More Minority Professors, CHRON. HIGHER EDUC., 76 July 15, 1987.
(stating, "[rlecruitment and retention of minority faculty members contributes
to an 'environment of racial tolerance and equality on our campuses....").
180. 438 U.S. 265 (1978).
181. Brief of Amici Curiae of the American Council on Educ. at 5-6, (No. 96679), supra note 168. "Educators value diversity among both faculty and
students, and in primary and secondary as well as higher education." Id.
182. See, e.g., id. at 8 (quoting JAMES E. BLACKWELL, MAINSTREAMING
OUTSIDERS: THE PRODUCTION OF BLACK PROFESSIONALS 106 (1981) ("A study of
743 professional graduate programs conducted in the 1970s, as blacks were
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environment in the classroom because a faculty member of
an ethnically or racially diverse background may present
different experiences, outlooks, and ideas.183 Additionally,
the presence of diverse faculty members in different class
settings sends a positive message to students that minority
participation in community and government positions is a
reality.' Justice Powell, in Bakke,'85 narrowed the goals of
diversity to a higher education setting, yet the benefits of a
diverse faculty and student body are most needed in
primary and secondary school systems.'86 If a minority
student has experienced discrimination throughout his or
her primary and secondary schooling, the likelihood of that
student entering into higher education is quite
improbable.'87
Although the Supreme Court established in Brown I.88
and implemented in Brown II89 the desegregation of public
schools, some educators in these desegregated educational
institutions (that is, school board members, superintendents, principals and teachers) still covertly discriminate against minority students. Actors in these educational
institutions can discriminate through institutional subordination.9 Educators can use achievement tests, stanbeginning to enter such programs in greater numbers, concluded that 'the
presence of black faculty may be the most important contributor to successful
recruitment, enrollment, and graduation of black students.").
183. A diverse faculty member can present students with a beneficial new
perspective in opposition to the overwhelming homogeneous viewpoint of whitemiddle class teachers that have a majority of the teaching positions. The
integration of minority children with different backgrounds and cultures into
the homogeneous educational setting most schools represent is a form of
colonialism.
184. See MEIER, supranote 8, at 4-5.
185. 438 U.S. 265 (1978).
186. See SMITH, supranote 10, at iii.
187. The Supreme Court in Bakke neglected to recognize the existence of
discrimination within the American school system. Therefore, the Court
assumes minority students will make it through the school system and apply to
medical school. Because of the existence of second-generation segregation in
schools, minority students receive a - vastly inferior education to their white
counterparts. Frequently, minority students who face discrimination at school
give up on their schoolwork or drop out.
188. 347 U.S. 483 (1954).
189. 349 U.S. 294 (1955).
190. See ANTHONY DowNs, RACISM IN AMERICA & HOW TO COMBAT IT (1970)
(defining institutional subordination as placing or keeping persons in a position
or status of inferiority by means of attitudes, action, or institutional structures
which do not use color itself as the subordinating mechanism, but instead use
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dardized tests, sorting, discipline and other evaluative
devices as tools to treat minority students differently.
Traditionally, teachers have hypocritically described
American society as a "melting pot," an analogy educators
proudly espouse from the moment a child steps foot in a
kindergarten classroom to that child's senior year civics
class. However, in the context of American education,
educators' use of the "melting pot" metaphor is faulty and
insulting.' For example, the American elementary school
system has been an institution traditionally predominated
by the white middle-class culture, with white females
comprising the overwhelming majority of teachers.'92
Inevitably, the dominant group (the white middle-class) will
socialize the subgroup (the minorities) to its standards,
beliefs and mores through educational, legal, and social
mechanisms.'93
B. InstitutionalRacism: A Covert Racism Within America's
Public Schools
Irrespective of the colorblind or pro-diversity
viewpoints, hidden problems exist within America's
desegregated public that affect minority students'
performances.' Although policymakers, educators, parents
and students differ as to the function of education, there is
no such thing as a neutral educational process.'95 For example, "conflict theorists" reject the concept that schools exist
as socialization devices (that is, imparting the prescribed
knowledge, skills, and norms necessary to interact in
American society), but instead believe that the dominant
other mechanisms indirectly related to color).
191. "The dream of America as the great melting pot has not been realized
for the Negro; because of his skin color he never even made it into the pot...
Bakke, 438 U.S. at 400-01 (Marshall, J., concurring).
192. See RONG, supranote 6, at 284.
193. See, id.; see also supranote 27; infra note 40.
194. See, e.g., Douglas Lederman, PersistentRacial Gap in SAT Scores Fuels
Affirmative-Action Debate, CHRON. HIGHER EDUC., Oct. 30, 1998, at A36 ("Black
Americans, on average, score 200 points lower than whites on the SAT.");
JACQUELINE JORDAN IRVINE, BLACK STUDENTS AND SCHOOL FAILURE: POLICIES,

PRACTICES, AND PRESCRIPTIONS xiv (1990) (stating that Blacks continue to score
significantly lower than whites, Hispanics, and Asians on the SAT). "Although
53 percent of white eleventh-graders could perform reading tasks that they
were likely to encounter in college, only 20 percent of black students could
perform these complex reading tasks." Id. at xv.
195. See generally PAULO FREIRE, PEDAGOGY OF THE OPPRESSED (1970).
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social group manipulates the educational process to
maintain social and economic stratification.'6 Lending
credence to the position of conflict theorists is the
institutional subordination 97 that certain educators
continue to perpetuate within American desegregated
public schools. This subordination offers a possible
explanation
for
low
minority
student
academic
performance. Institutional subordination and the likely
related low minority student academic performance could
be ameliorated in certain instances if educators fostered a
diverse educational atmosphere. To this end, the presence
of a diverse faculty would be especially helpful.'98 Examples
of institutional racism in public schools are present in the
following "educational" practices: tracking (also referred to
as "sorting"), disciplinary actions, and the teaching of a
hidden curriculum. 9
Educators use the practice of sorting (or tracking) to
distinguish and group students according to ability,
learning, and cognitive levels. ° Frequently, the educator
uses the sorting practice in a discriminatory fashion.20 ' In
addition, educators also use disciplinary actions to sort
students.0 2 Teachers and principals also use suspension
196. Schools have a sociopolitical purpose of maintaining the status quo by
acting as an agent of social control ...[S]chools preserve their historical
purpose-maintaining the existing social order, in which low-income and
minority persons are "educated" for less skilled... jobs and conditioned...
for obedience [and] the acceptance of authority.
IRVINE, supranote 194, at 38.
197. See Taxman, 91 F.ed at1551.
198. School administrators, prinicpals, teachers, and proponents of
colorblindness rarely recognize the reality of institutional racism in America's
neighborhoods, workplaces, and educational institutions-aphenomenon most
likely a result of "transparency." See, e.g., IA F. HANEY LOPEZ, WHITE BY LAW
22-23 (1996) (defining the transparency phenomenon as "the tendency of whites
not tho think about whiteness, or about norms, behaviors, experiences, or
perspectives that are white-specific.").
199. See IRVINE, supra note 194, at 4-5 (discussing an institutional context
model of school practices and policies and noting that several practices are
"contradictions to societal prescriptions and beliefs concerning education.").
200. See MEIER, supra note 8, at 4-5; IRVINE, supra note 194, at 9 ("If there
is one educational practice that seems to contribute most to the miseducation
and nonachievement of black children, it is the practice of placing students in
homogeneous ability groups.").
201. See Perry Gilmore, "Gimme Room"." School Resistance, Attitude, and
Access to Literacy, 167 J. EDUC. 111 (1985).
202. See IRVINE, supra note 194, at 16 ("One factor related to the
nonachievement of black students is the disproportionate use of severe
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and expulsion to encourage or coerce students to conform to
school rules and regulations." 3 Some sociologists intimate
that the most prominent form of institutional subordination
is the teaching of the hidden curriculum.0 4 The hidden
economic
and
social
maintain
helps
curriculum
through
students
minority
"educating"
by
stratification
relationships.
social
and
interactions
policies,
differing
The effects of these aforementioned "educational" practices
can lead to student disengagement, and a disengaged
student usually does not complete his or her schoolwork,
curriculum and is likely
attend class, or benefit from20 the
6

destined to drop out of school.

Civil rights lawyers and sociologists have described the
presence of these aforementioned "educational" practices
that foster disproportionate treatment of minority students
as "second-generation" desegregation problems. 207 Once
school boards complied with the Court orders of Brown I &
Brown II, the problems within the school needed to be
addressed. The new problems are simply manifestations of
the old problem: racism, that is, the subordination of nonwhites by whites on the basis of race and color.0 8 One
possible explanation for the failure of integrated schools to
eradicate subordination in the schools is the reality that the
disciplinary practices, which leads to black student's [disengagement].. ."). Id;
see also MEIER, supra note 8, at 5; BELL, supra note 166, at 422-23; WEINBERG,
supra note 166, at 209-10.
203. See MEIER, supra note 8, at 5.
204. See P.W. Jackson, The Daily Grind, in THE HIDDEN CURRICULUM AND
MORAL EDUCATION 28-60 (H. Giroux & D. Purpel eds. 1983) (estimating that 90
percent of what transpires in the classroom fits into the definition of the hidden
curriculum).
205. See IRVINE, supranote 194, at 4-9.
206. FRED M. NEWMANN, STUDENT ENGAGEMENT AND ACHIEVEMENT IN
AMERICAN

SECONDARY

GENERATION

DISCRIMINATION

2-5

(1989).

"[D]iscriminatory disciplinary practices damage black students' educational
progress and life chances. Uneven dispensations of punishment by teachers
cause more student misbehavior... If the student perceives his race to be a
factor, the results are feelings of alienation, hostility, conflict and often
aggression...." IRVINE, supra note 194, at 19.

207. See MEIER, supra note 8, at 79 (explaining that these practices are
linked to minority underrepresentation on public policy);. see also BELL, supra
note 166, at 425 (stating, "The wholesale loss of black teachers... has been a
source of much concern. Students have been trapped and otherwise segregated
within integrated schools."); IRVINE, supra note 194, at 11-12 (stating, "[b]lack
and poor students are disproportionately enrolled in the lowest ability groups, a
fact that leads to a phenomenon known as resegregation.").
208. BELL, supra note 166, at 425.
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placement of minorities into previously segregated schools
was and still is accomplished without preparing teachers
how to handle and interact with minority 2 students
and
9
white students alike in an integrated setting.
As a result of this lack of preparation, teacher's biases
frequently play a significant role in the discriminatory
sorting and disciplinary practices of minority students.2
Although sorting and disciplinary actions are common

practices in educational institutions,21' their use most often

has racially disparate results. Educators use sorting
methods to create different academic groupings; these
different groups receive vastly different educations.212 For
example, one study cited that an educator was three times
more likely to place a Black student than a white student in
a class for the educable mentally retarded.213 Similarly, a
teacher or principal is thirty percent more likely to assign a
Black student than a white student to a trainable mentally
retarded class. 24 Additionally, educators were approx209. See, e.g., WEINBERG, supra note 166, at 226 (stating that virtually none
of his reported empirical studies indicated that special teaching or curriculum
adaptation within schools were taken. During the 1960's the Court ordered
schools to integrate, but did not prepare schools for the realities of the presence
of minority children with different backgrounds within the otherwise white
classroom.
210. See RONG, supra note 6, at 281 (stating "[a] lack of cultural similarity
between students and teachers contributed to negative teachers perceptions
and expectations.").
211. See IRVINE, supra note 194, at 9 (stating "[t]oday the use of tracking is
still widespread and continues to separate children by race and class resulting
in the maintenance and reproduction of a system of social and economic
stratification.").
212. See MEIER, supra note 8, at 4-5 (defining academic groups, "At the top
of this spectrum [of academic groups] are the honors and gifted classes; at the
bottom are remedial classes. Those students unable to benefit from the normal
curriculum are further sorted in special education classes."); see also IRVINE,
supra note 194, at 10 (stating that tracking starts as early as kindergarten and
that different tracks receive different education).
213. See MEIER, supra note 8, at 5. 'ducable mentally retarded (EMR) [is
a] term ascribed to the highest level of mental retardation,including individuals
capable of becoming self-sufficient and learning academic skills through the
upper elementary grades. EMR is the equivalent of mildly retarded in the
American Association on Mental Retardation classification system." DICTIONARY
OF SPECIAL EDUCATION & REHABILITATION (Glenn A. Vergason & M.L. Anderegg
eds., 4th ed. 1997).
214. See MEIER, supra note 8, at 5. "Trainable mentally retarded (TMR) [is
a] term that was introduced in state educational codes to define children who
were thought not to be able to profit suitably from general education classes or
classes for students with mild mental retardation."Vergason & Anderegg,
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imately three times more likely to assign a white student
than a Black student to a "gifted"215 class.
Regarding disciplinary actions, the same study reported
that educators are two times more likely to use corporal
punishment or suspend a Black student as opposed to a
white student. 16 In addition, educators are three and onehalf times more likely to expel a Black student than a white
student.2"7 Perhaps most distressing is the reported
education outcome of the Black students of this study: a
Black student is eighteen percent more likely to drop out of
school and twenty-seven percent less likely to graduate
from high school than his or her white counterpart."S
C. Teachers' Interactionand Expectations of Students
Inevitably, teachers' sociopolitical and ideological
visions of their community are introduced to students
through the teacher's values, attitudes and behaviors
within the classroom.1 9 Racism is a social construct, an
unconscious ideology, and an integral part of the American
identity. Thus teachers, as part of America's socialization
process, work with race-based assumptions in the
classroom.20 Sociologists differentiate teachers' interactions
and evaluations of their students into two categories: (1)
teachers' expectations of a student's academic performance
and (2) teachers' expectations of students' social behavior. 2 '
Stereotypes, misinterpretations and misperceptions are
factors that influence a teacher's treatment of and
interaction with a minority student. As a result of these
prejudicial influences, innumerable minority students at all
supranote 213, at 162..
215. See MEIER, supra note 8, at 5. "[G]ifted(ness) [is a] designation for an
individual who possesses unusually high ability. No specific IQ has been
universally set to indicate the intellectual level of giftedness; however, an IQ of
130 or more, in conjunction with other traits such as creativity, sometimes has
been used as a standard." Vergason & Anderegg, supra note 213, at 73.
216. Id.
217. Id.
218. Id.
219. See SARA LAWRENCE LIGHTFOOT, WORLDS APART: RELATIONSHIPS
BETWEEN FAMILIES AND SCHOOLS 5 (1978).
220. See Cherry A. McGee Banks, Gender and Race as Factors in
Educational Leadership and Administration, in HANDBOOK OF RESEARCH ON
MULTICULTURAL EDUCATION 65, 67 (James A. Banks & Cherry A. McGee Banks
eds., 1995).
221. See RONG, supra note 6, at 262.
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levels of the American educational process have expressed
powerful and alienating experiences with racism,
discrimination and stereotypical responses at educational
institutions.2 2 A teacher's interactions and expectations
within the classroom often result in minority student
disengagement, which leads to a vicious cycle of school
failure.'
Local school board members, administrators, principals,
and teachers need to be aware that important differences
exist in the issues, histories, family lives, and life
experiences of the various cultural groups that make up
minority students.2" A majority of the American
educational institutions are Eurocentric.225 Principals and
teachers, most of whom are white college graduates, often
understand little about other cultures and therefore
encounter a lack of cultural synchronization with students
who are different than themselves.226 whites, specifically
white female college graduates, are overrepresented in
America's educational institutions. These white teachers
will often choose to work with a multiethnic student body
daily, but most of these white teachers will not share
gender, race, or life experiences with their students.2 7
Teachers will frequently rely on a student's race in
assessing that student's academic and social behavior
because the race of a student is easily identified. The
results of these assessments are often damaging because
222. See generally MEIER, supra note 8, at 4-5 (stating that there are
thousands of students who are hurt by the single biggest obstacle in equal
educational opportunities, racial biases in special education, ability grouping,
curriculum tracking, and discipline); FRED M. NEWMANN, Introduction, in
STUDENT ENGAGEMENT AND ACHIEVEMENT IN AMERICAN SECONDARY SCHOOLS 1
(Fred M. Newmann, ed. 1992). ( stating "tioday... school's ability to engage
students is constantly tested by increased cultural diversity in the student
body, by large proportions of students who need special forms of care that school
staff traditionally have not expected to offer..
223. See IRVME, supra note 194, at 16.
224. See SMITH, supra note 10, at 4 (arguing that, "[alt its [American
society] most basic, today's challenge calls for the creation of a society in which
individual differences are respected and allowed to coexist.").
225. See RONG, supra note 6, at 284. American society for the most part has
been influenced by white males of European descent. Eurocentricity is a norm
that the majority inculcates its citizens through governmental and other social
institutions, such as educational institutions. See id.
226. See IRVINE, supra note 194, at 21-42 (explaining that the divergence
between white American culture and African-American culture).
227. See RONG, supranote 6, at 280.
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the teacher usually has negative preconceived notions about
that student's race.2"
The current lack of cultural synchronization between
white teachers and minority students has its origins in the
early years of desegregation. After the Supreme Court
announced its decision in Brown v. Board of Education,29
the state and local authorities were left with the decree to
desegregate school districts. Frequently, these authorities
dismantled the now defunct segregated Black schools and
replaced Black teachers, principals and administrators with
their white counterparts who were ignorant of and hostile
to the Black culture.3 ° These actors, through their
interactions in the public schools, created barriers in the
form of institutional subordination. These barriers serve to
marginalize the minority students' experience, heritage and
culture. The constant reification of white characteristics as
the accepted superior dominant culture gained momentum
during the early periods of public school integration, and
has provided for a unique socialization process which has
lasted for the past forty-five years."
This racial
socialization has a cyclical effect, and is constantly
reinforced by media images as well as by social and
educational institutions. The result is that the white image
is used by educators as the benchmark for students of all
backgrounds.
The presence of teachers from diverse backgrounds in
America's classrooms is a small, but important step in
ending second-generation segregation. Minority teachers
can assist and educate the white teachers to the cultures,
sensitivities, and behaviors of minority groups. 23" The
228. The skin color of a person frequently symbolizes preconceived notions
that American society tends to accept. A teacher's focus can be on the
individual's group rather than the individual. See, e.g., BANKS, supra note 220,
at 67 (stating that where race socialization privileges white culture in America,
members of other races are grouped as one phenotype, losing individualism).
229. 347 U.S. 483 (1954).
230. See IRVIN, supra note 194, at 36.
231. See BANKS, supra note 220, at 67 (explaining factors of racism in
socialization, as well as sexism); see also RONG, supra note 6, at 278-84 (stating
that the racial socialization has been different for minorities and majority
people).
232. See BANKS, supra note 220, at 67 (explaining factors of racism in
socialization, as well as sexism); see also RONG, supra note 6, at 278-84 (stating
that the racial socialization has been different for minorities and majority
people).
233. See, e.g., BELL, supranote 166, at 166.
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interaction of white and minority groups in positions of
authority provide a positive signal to students. This
interaction symbolizes a break from past policies of
segregation and brings minorities in authority positions to
the forefront. 3 4 These minority teachers also broaden the
career possibilities of the children. A major concern of
current educational policy is the recognition of cultural
differences and the ability of all teachers to provide a fair
and equitable learning environment for all students,
especially for students who are members of different racial,
ethnic, class, and gender groups.
D. Does Title VII Cover the PiscatawaySchool Board's
DiscretionaryDecision?
The majority in Taxman recognized the importance 2 3of
the principle of diversity in educational institutions. 5
However, the court would not go so far as to affirm the
Board's discretionary decision. The court held the Board's
non-remedial application of their discretionary decision was
23
inconsistent with the purpose and language of Title VII. 1
The court strictly and narrowly interpreted case law2 7 and
Title VII's legislative history, finding that an affirmative
action program's purpose must mirror the purposes of Title
VII.235 In a strict interpretation of the Act, the court
announced that Title VII was enacted to further two
primary goals: to end discrimination on the basis of race,
color, religion, sex, or national origin, thereby guaranteeing
equal opportunity in the workplace, and to remedy the
segregation and underrepresentation of minorities that
discrimination has caused in our nation's workforce.239
However, a fair reading of the legislative history of Title VII
would allow a court to interpret this forward-looking
legislation as covering a non-remedial discretionary
decision to improve the negative effects of institutional
234. See WEINBERG, supra note 166, at 224.

235. Taxman, 91 F.3d at 1567 (stating, "[w]e do not reject in principle the
diversity goal articulated by the Board. Indeed, we recognize that the
differences among us underlie the richness and strength of our Nation.").
236. Id.
237. McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273 (holding that the
language and legislative history of Title VII expressly provides that nothing in
the Act requires employers to grant racial preferences.).
238. Taxman, 93 F.3d at 1554-55.
239. Id. at 1557.
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racism in schools. Additionally, if one concedes to the
court's argument that Title VII only encompasses the two
aforementioned purposes of the Act, one must then prove
the existence of discrimination in the schools among
teachers and students. The question then becomes how does
a school board member legally prove covert racism and
discrimination in the classroom?
1. The Legislative History of Title VI. Promoting
faculty diversity in an effort to improve the education
provided to students is consistent with the purpose of Title
VII.'0 Congress enacted Title VII of the Civil Rights Act of
1964 amidst a social climate wherein minorities could
neither vote nor receive equal educational opportunities. As
a result, many school districts were slow to comply to the
integration law set forth in Brown.24' In relevant part, Title
VII makes it unlawful for an employer "to discriminate
against any individual with respect to his compensation,
terms, conditions, or privileges of employment" or "to limit,
segregate, or classify his employees.., in any way which
would deprive or tend to deprive any individual of
employment opportunities or otherwise affect his status as
an employee" on the basis of "race, color, religion, sex, or
national origin."24 2 The purpose of this statute was to

eliminate discrimination in employment based on race,
color, religion, or national origin through the utilization of
formal and informal remedial procedures. 3 Although Title
240. See generally id. at 1567-1576; see also Petitioner's Brief at 13-17,
Piscataway Township Bd. of Educ. v. Taxman, 521 U.S. 1117, cert. dismissed,
118 S.Ct. 595 (1997) (No.96-679).

241. 347 U.S. 483 (1954); see also

STATUTORY HISTORY OF THE UNITED

CIVIL RIGHTS PART II 1017-20 (Bernard Schwartz ed. 1970).
242. Taxman, 91 F.3d at 1553 (quoting 42 U.S.C. sec. 2000e-2(a)(1964) of
Title VII) which states:
It shall be an unlawful employment practice for an employer(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual's race, color,
religion, sex, or nationality; or
(2) to limit, segregate, or classify his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because
of such individual's race, color, religion, sex, or national origin.
Id. at n.6.
243. See STATUTORY HISTORY OF THE UNITED STATES: CIVIL RIGHTS PART II,
supra note 241, at 1072.
STATES:
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VII was enacted to remedy the effects of past
discrimination, it would be foolish to disregard Congress'
intentions of writing the Act to also cover instances that

would give rise to future discrimination.244 Fundamentally,
Title VII was forward-looking legislation. The thrust of the
Act cannot be ignored.245 When Congress wrote the 1964
Civil Rights Act, it did so to "begin the difficult process of
ending the systematic discriminatory practices that had so
long pervaded the nation's public and private institutions,
Congress was well aware that the particular preventative
and corrective measures that would in time be required
were as yet unforseeable." 6 Counsel for the petitioner in
Taxman aptly identified Title VI's forward-looking
characteristic when she stated:
Surely Title VII does not, as the Third Circuit held, require a
school board to wait until in-class discrimination has become so
blatant and systematic that a remedy is needed. Deferring
effective action until and unless such discrimination is palpable
will inflict incalculable damage on the students involved,
"affect[ig] their heart and minds in a way unlikely ever to be
undone.

In 1972, Congress amended Title VII so that for the
first time it applied to state and local governments,
including public schools. u8 The legislative history of the
1972 amendment reveals a legislative purpose quite
consistent with the Board's discretionary decision in
Taxman. In amending the law to encompass local school
244. See Taxman, 91 F.3d at 1571.
Of course, I do not disagree with the majority that 'Title VII was
written to eradicate not only discrimination per se but the
consequences of prior discrimination,' but I do not believe that in doing
so, Congress intended to limit the reach of Title VII to remedying past
discrimination, thereby turning a blind eye toward those social forces
that give rise to future discrimination.
Id. (Sloviter, J., dissenting).
245. "Are we satisfied with the snail's pace of Congress in civil rights and
education? Are we satisfied that if integration in the public school continues at
the present rate it will be 2063, 100 years from now, before we have real
integration?" STATUTORY HISTORY OF THE UNITED STATES: CIVIL RIGHTS PART II,
supranote 241, at 1100 (quoting Rep. Celler's debate in the H.R. 88th Cong. 2d
Sess.). But see Taxman, 91 F.3d at 1547.
246. Petitioner's Brief at 20, Taxman, (No. 96-679).
247. Id. at 28.
248. See id. at 13.
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districts, Congress realized that even seven years after the
enactment of the Civil Rights Act, discrimination against
minorities and women in the field of education was as
pervasive as discrimination in any other area of
employment. 9 One of the key motivating factors that
influenced Congress' enactment of the 1972 amendment
was a study reflecting the low number of African-American
and women teachers in schools across America. The
legislative history of this amendment directly indicates
Congress' concerns with the institutional subordination of
minority teachers and students in the classroom. The
House Report stated:
The committee feels that discrimination in educational
institutions is especially critical. The committee cannot imagine a
more sensitive area than educational institutions where the
Nation's youth are exposed to a multitude of ideas that will
strongly influence their future development. To permit
discrimination here would, more than in any other area, tend to
of
misconceptions leading to future patterns
promote
discrimination.25 °

The Senate
concerns:

Report

stated

the

following

similar

In fact, the Committee believes that the existence of
discrimination in educational institutions is particularly critical. It
is difficult to imagine a more sensitive area than educational
institutions, where the youth of the Nation are exposed to a
multitude of ideas and impressions that will strongly influence
their future development. To permit discrimination here would,
more than in any other area, tend to promote existing
misconceptions and stereotypical categorization
251 which in turn
would lead to future patterns of discrimination.

The legislative history of the 1972 amendment to Title
VII also repeatedly emphasized that Congress was
particularly anxious to end discrimination in state and local
government employment. Congress believed that the
presence of minority employees at all levels was essential to
the
in
and fairness
assuring non-discrimination

249. See H.R. REP. No. 92-238, at 19-20 (1971).
250. Id. at 20.
251. S. REP. NO. 92-415, at 12 (1971).
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administration of government agencies.252 The House Report
observed:
The problem of employment discrimination is particularly acute
and has the most deleterious effect in these government activities
which are most visible to the minority communities (notably
education, law enforcement, and the administrationof justice) with
the result that the credibility
of the
•
253 government claim to represent
all the people equally is negated.

Echoing Congress' intentions in 1972, the Piscataway
School Board made the discretionary decision to retain an
equally qualified Black teacher over a white teacher, in an
effort to promote the school's goal of providing a
multicultural education to the students. 25 4 Rather than
further the intentions of the legislators of the amendment,
the majority in Taxman held that it could only endorse the
Board's use of a random selection process-such as a coin
toss-in making such a discretionary decision. 25 The

forward- looking intentions of the legislators who wrote and

amended Title VII, could not have intended Taxman's
narrow construction of the Act.

252. See Petitioner's Brief at 28, Taxman, (No.96-679).
253. H.R. REP. No. 92-238, at 17 (1971).
254. The Board's goal sought to involve minorities in the administrative and
teaching positions to send out a message to the students, parents, and
community. The Board's message was that they supported a multicultural
education for the students. See Taxman, 91 F.3d 1547.
255. See id at 1563 (stating, "Our analysis of the statute and the caselaw
convinces us that a non-remedial affirmative action plan cannot form the basis
for deviating from the antidiscrimination mandate of Title VII."); see also id. at
1564 (stating, "[tihe Board's policy, devoid of goals and standards, is governed
entirely by the Board's whim, leaving the Board free, if it so chooses, to grant
racial preferences that do not promote even the policy's claimed purpose."); but
see id. at 1567-68 stating:
[tihe narrow question posed by this appeal can be restated as whether
Title VII require a New Jersey school or School board which is faced
with deciding which of two equally qualified teachers should be laid off,
to make its decision through a coin toss or lottery, a solution that could
be expected of the state's gaming tables... I believe that the area of
discretion left to employers in educational institutions by Title VII
encompasses the School board's action in this case,...
Id. (Sloviter, J., dissenting).
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CONCLUSION

Taxman v. Board of Education2 16 is an important case in

the national affirmative action dialogue. The issues
concerning and surrounding Taxman help expose numerous
problems with race relations, as well as the educational
system in American society. Although the settlement of the
case precluded the Supreme Court from ruling on the
diversity issue in Taxman, civil rights leaders as well as
politicians and educators must learn from the issues
surrounding the case.
Perhaps the most distressing issue brought forth by
Taxman is the reality that a number of schools provide
minority students with a different and inferior education
than that of its white student counterparts.257 The Supreme
Court's order to desegregate public schools in Brown" was
only the first step to addressing race problems within the
educational setting.259 Throughout the process of
integration, white schools with white principals and
teachers received little or no support and instruction
regarding changes in teaching styles or classroom
techniques aimed at accommodating the presence of
minority students.260 The effects of integration have led to
an institutional subordination within schools, 261 where

students, such as B.J., and other minority children receive
an unequal education. Although the Supreme Court in
Bakke262 found that diversity can be used as a plus factor in
a medical school admissions application process, the Court
has yet to extend this objective to primary and secondary
educational institutions in an attempt to solve problems of
discrimination at those schools. Research confirms the
benefits of diversity among the teaching and administrative
staff in all levels of education.263
256. 91 F.3d 1547.
257. See discussion supraPart III.
258. 347 U.S. 483 (1954).
259. See Dawkins & Jomills, supranote 173, at 403.
260. See generally discussion supra Part III.B.
261. See supranote 4.
262. 438 U.S. 265 (1978).
263. See RONG, supra note 6, at 284 (stating, "[t]he most important
implication of this research is support for the belief that our teaching force must
reflect cultural diversity."); BELL, supranote 166, at 424-30 (stating, "(t]here are
schools both public and private, serving inner-city, poor students, which are
producing classes able to meet national standards on standardized achievement
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An equally important issue brought forth by Taxman"
in the affirmative action debate is the fact that affirmative
action is at a crossroads. Within the past five years a large
faction of Americans have supported anti-affirmative action
rhetoric.265 The Supreme Court, as well as the lower courts
and politicians, have recently been equally vehement
toward affirmative action programs. 66 Civil rights leaders
decided to remove Taxman2 from the Supreme Court
docket in an attempt to perpetuate existing affirmative
action programs within this anti-affirmative action
landscape.26 The reality for the civil rights leaders,
however, is that discrimination based on race still exists in
schools. These leaders will be unable to raise enough money
to settle every weak case concerning affirmative action
issues.
In bringing about the Taxman settlement,269 civil rights
leaders made the difficult decision to sacrifice the
Piscataway School Board's principles of diversity and
multicultural education. The facts of the case did not fit
neatly into the rhetoric of race, nor into an analysis of
affirmative action programs because the teachers in
Taxman were equally qualified and, statistically, the school
was integrated racially.270 Eventually, a test case for
diversity will reach the Supreme Court-one that civil
rights leaders can support. However, by supporting or
denying these programs based on racial classifications and
by using the issue of racial classifications as a starting
point in making arguments, the Court, civil rights leaders,
and other interested parties will fall into the pitfalls
discussed in the literature of critical race theory.2 71 It will be
tests."); see generally DARYL G. SMITH, THE CHALLENGE OF DIVERSITY:
INVOLVEMENT OR ALIENATION IN THE ACADEMY? (1989).
264. 91 F.3d 1547.
265. See discussion supraPart I.B.5.
266. See discussion supraPart I.B.1 & Part II.A.1.
267. 91 F.3d 1547.
268. See discussion supraPart IB.2.
269. 91 F.3d 1547.
270. See Savage, supra note 127, at 42.
271. America is a society obsessed with race, and Americans unknowingly
perpetuate myths, preconceptions, and stereotypes that compose race as a social
construction. By recognizing that diversity is necessary to improve the
treatment of minority schoolchildren, the parents, School board members,
principals, and teachers are acknowledging that race matters. Unfortunately, to
deny race as a viable and acceptable social construction leaves these groups
with little course.
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an unfortunate result for American jurisprudence and
America as a country if the Supreme Court allows the
equality of children's education to be decided by a flip of the
coin or a draw of straws rather than allow school boards to
make such decisions on the basis of what they believe best
serves their students' educational experience.

